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the Economy 





COST OF LIVING—UNCHANGED. The Consumer Price Index re 
mained unchanged in March at 127.5 per cent (1947-1949 100), as lower 
average prices for commodities offset higher service rates, the United States 
Department of Labor, Bureau of Labor Statistics reported. The index con- 

tinued to reflect the over-all stability which has 
characterized consumer prices since last Oc- 
tober. Most changes where they did occur 
between February and March were relatively 
small. The most important declines were for 
food and transportation, especially used cars. 
\dvances were recorded for housing and read- 
ing and recreation, primarily higher movie 
admissions. Compared with a year earlier, 
average retail prices have advanced 1.4 per 
cent and remained at the record highs of 


February and December, 1960. 


Earnings of 
ig employees of some major aircraft and 
basis of the March Consumer 
ll receive an adjustment 


F about 150,000 workers, includ 


missile companies, are subject to review on the 
Price Index. However, none of these workers wi 
in earnings, either on a monthly or quarterly basis, since the March Consumer 
Price Index at 127.5 remained unchanged from February, 1961 and December, 


1960 levels 


CONSUMER CREDIT—DOWN. In February, consumer credit out 
standing declined over $900 million, compared to a decline of about $300 
adjusted) 


million in February, 1960. Instalment repayments (seasonally 


again ext eeded extensions 


PERSONAL INCOME—UP. Personal income rose in March for the 
time since last fall, attaining an annual rate of $409.6 billion (seasonally 
adjusted), or $3.4 billion more than in 
ors oe . 
February. A stepped-up rate of pay- 
PERSONAL INCOME ; : er 
ment of the National Service Life In 


seasonally adjusted, at annual rates 
fort <. surance dividend accounted for one 


half of » rise, and labor about one 


thir 
‘ae CONSTRUCTION — UP. The 


Disbursements | 
value of new construction activity 
increased slightly in March to a 
seasonally adjusted annual rate of 

Hutisss $54.7 billion. Outlays for private con 

196! . . 
struction rose, while those for publi 

. ™ ] 1 ] ’ 1 

construction declined. New private residential and nonresidential construction 


increased, as did work o1 military facilities. The value of new construction 
for March, 1960, was $54.4 billios 
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index, 1957 =100 INDUSTRIAL PRODUCTION— 


aes ues eenuenees PRODUCTION ° UNCHANGED. According to the 


(. & ©. sves. edi. index) Board of Governors of the Federal 





Reserve System, industrial produc 
tion in March, 1961, at 102 per cent 
of the 1957 average, remained un- 
changed from January and February, 
although many industries showed small 
increases. Output of consumer goods 
oRevteed bast and materials rose somewhat while 


60 BOL Fe ae | Fevewe reer ] production of business equipment de 
1958 1959 1960 196! clined slightly further. The industrial 


production index for March, 1960, was 109.1 per cent of the 1957 average 


Output of both durable and nondurable materials increased. Iron and 
steel production rose further through 
March and early April; output of con 
struction materials and some fabricated 
metal products was maintained in March 
Among nondurable materials, textiles in 
creased further in March and chemicals 
also rose. Output of mineral fuels was 
about unchanged as a rise in crude petro 
leum was offset by a sharp curtailment 
in coal. Activity in the utility indus 
was maintained. 


Output of commercial, farm and some other types of business equipment 
was maintained in March, but production of industrial equipment declined 
slightly further. Among consumer goods, increases 
ipparel, furniture and some appliances more than 

a further decline in auto assemblies 


STOCK PRICES—UP. Common stock 
increased again in March and early 
Securities and Exchange Commission’s i ; 
\pril 14, read 134.2 (1957-1959 100). The inde 
for April, 1960 read 113.5. The Dow-Jones closing 
industrial average for May 5, was 690.67 


MANUFACTURING WAGES AND HOURS—UP. The average weekly 
‘arnings of production workers in manufacturing industries in March, 196] 
increased slightly over February, to 
$90.71, reflecting a longer workweek. Last 
year, he average weekly earnings were 
Ly $91.14 

ZL ve HY \verage hourly earnings were once 

} I> 279 


g 
again $2.3 In March, 1960, they were 


|| $2.29 


a) The average factory workweek sea 


any sonally adjustel, increased 0.2 hours in 
March to 39.3 hours. The workweek was 


0.6 hours below last vear 
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LABOR FORCE—UP. Unemployment declined about seasonally by 
200,000 over the month to 5.5 million in March. The seasonally adjusted rate 
of unemployment was 6.9 per cent in March. While the increase of 0.1 pet 
cent over February was not statistically significant, the rate during the past 
four months has been considerably higher than during the same period a 
year ago. 


Total employment rose by more than 
800,000 over the month to 65.5 million, a record 
high for March. About a third of the increase 
in total employment for February was in agri 
culture, and in addition, there were increases 
among the nonfarm self-employed, unpaid 
family workers and domestics. These groups 
are not included in nonfarm payroll employment 


The number of workers on nonfarm pay 
rolls rose seasonally by nearly 400,000 over 
the month to 51.7 million in March. In contrast 
to the sharp downtrend of the past half year, 
the over-all change this month followed the 


normal pattern for the time of the year 


The generally favorable weather in March was in part responsible for 
the employment gain, but there were also indications that steady job cutbacks 
of past months were at least temporarily arrested in some industries, and 
greatly moderated even in the few durable goods industries where 
continued. Moreover, employment in nondurable goods industries 


seasonally steady, in contrast to the downtrend of the previous months 


t y 


Employment rose 200,000 in the construction industry—the largest gai 
for this month in the postwar period—as building projects delayed in previou 
months got under way in March. Employment rose by 90,000 in trade 
normal March rise for a year in which Easter comes early, as it did this year 
Other employment changes, aside from manufacturing, were basically seasonal, 
except in transportation, where the usual March rise did occur 


In manufacturing, employment remained virtually unchanged at 15.5 
million in March. 1 


industries, although they were smaller than in most past months. Employment 


mployment reductions continued in durable goods 


+ 


n transportation equipment declined further following last month’s sharp 
cutbacks De lines on a seasonally adjusted basis also Oct urred in electri al 
machinery, lumber and fabricated metals 


There were ullion fewer jobs in manufacturing this March thar 
ago with almost nine tenths of the decline 1 ur: industries 
17 of the 21 major manufacturing industries showed employment declines over 
the vear, with largest losses in the primary metals and transportation equip 
ment industries 


The area of largest employment gair ntinued to be 


governments, up by 330,000 jobs over the vear. Other areas 


were in finance, up by 70.000 jobs. and service up by 60.000 iobs 


The civilian labor fo e by 600,000 to 71.0 million in March 
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and Working People 








Meetings of Labor Men 
IRRA to meet in New York..—The 


1961 annual meeting of the Ind\tstrial 
Relations Research Associatio;; will 
be held in New York City, December 
28 and 29, along with the annual meet- 
related social science 
associations. The 
the IRRA was held in Chicago, May 


tand 5 


other 
spring meeting of 


New Director 
and General Counsel of FMCS 


William E. Simkin was nominated and 
confirmed as Director of the Federal 
Mediation and Conciliation Service and 
Herbert Schmertz was appointed Gen- 
eral Counsel. 

The Senate confirmed 
tion of William I 
is Director of the Federal Media 
He is 


the nomina 


Simkin of Pennsy] 
vania ; 
tion and Conciliation Service 
an arbitrator and past president of the 
National Academy of Arbitrators 

was appointed 
the FMCS by 


Immediately 


Herbert Schmertz 


General Counsel of 
\\ illiam 


to becoming 


Simkin 


y prior 
Counsel, Mr. 


presi 


General 
Schmertz was executive vice 
dent of the Election 


York City 


Mr. Schmertz graduated from | 


Institute in New 


nion 
\ ork, 


1 
he | hool. 


College in Schenectady, New 
and also from Columbia Law 
and after returning from the army, he 

half with the 


spent a year and a 


Rank and File 


American Arbitration Association in 
New York City 

The General 
brother of Eric J 
tive director of the New York State 
Board of Mediation 

William E 
F. Finnegan, who resigned March 29; 


the 


execu 


new ( ounsel 1s 


Schmertz, 


Simkin succeeds Joseph 


and Herbert Schmertz succeeds George 


Kk. Strong, who resigned April 19 


Chief Counsel 
to NLRB Chairman Appointed 

The NLRB chairman appointed trial 

examiner Arnold Ordman to be his 

chief counsel. 

Frank \W McCulloch 
the National Labor 
appointed Arnold 
NLRB trial examiner, to be chief 


counsel to the chai 


( hairman of 
Board, 


Ordman 19, an 


Relations 


rma! 
In selecting Mr. Ordman for the 
position of his principal legal adviser, 
NLRB 


who 


the chairman named an 


attorney 


new 


has been a member of 


the agency staff for 15 years. [Prior 


to becoming a tri examiner two 
Ordman was a supet 
otice of 


Ss Capacity 


years ago, M1 


visory trial attorney the 


the General Counsel. In thi 


he wrote briefs and argued cases be 
[ 


fore every nited States Circuit Court 
of Appeals, and 
NLRB cases before the Supreme 
( ourt 


He is a native of 


prepared briefs in 


New Hampshire 
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The United States National Committee 
of the International 


NNOUNCEMENT has been made 
of the establishment of the United 
States unit of the International Society 
for Labor Law and Social 
tion. Members of the Executive Com- 


mittee, widely known in the field of 


Legisla 


labor relations, include representa 


tives of leading organizations active 
in this area and individuals elected by 


the membership of the society. 


lhe 


traceable 


association 1S 
W orld Con 


at Brussels, 


origi oft this 
to the 
gress on Social Law 


in June of 1958 


Se” ond 


This con 
W eek’s dis 


Belgi 
Ccigium, 


ference was devoted to a 


cussion, in terms of comparative law, 


of six major areas of interest: collec 


tive agreements ; individual employment 


contracts; social security; workmen's 


compensation; labor relations in non 


autonomous territories; and social 


under federal and supra 


legislation 


national systems. The proceedings 
of the Congress are now in process of 
publication. Upon adjournment, the 
participants reconvened and organized 
this new society \ constitution was 
adopted, and the late distinguished 
French scholar, Paul Durand, profes 
at the Univer 


sor on the law faculty 


sity of Paris, was elected president; 
the dean of the University of Geneva 
law faculty, Dr. Alexandre Berenstein, 
secretary general; and Maurice Cornil, 
attorney 
Brussels. treasurer 


of the court of appeals of 
The United States 
representative on the new executive 
committee 1s the present chairman of 


the new United States National Com 
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Robert E. Mathews of the law 
faculty at Ohio State University 


v1 Tpp 
mittee 


The purpose of the new society, as 


set out in its constitution, is to en 


courage and engage in research in 


labor law and social legislation on 


both national and international levels 
as well as to exchange ideas and in 


formation students, scholars 


and practitioners throughout the world. 


among 


The articles provide that the society 
will operate entirely independently of 
“political, philosophic or religious 
that it 
throughout 


considerations,” and will set 


up “national committees” 
tries as belong 


the world in such coun 


to the International Labor Organization 


\t present there are some 350 mem 


bers from 32 countries In most of 


these I ational committees are already 
in existence or are process 
zation. One p 
nited 


lat the U 


Co ittee 1S 


to announs 


es ’ 
NaAllOondal now 


perm: tly organized and ready to 
extend an invitatior | qualified 


all 
persons who are interested in joining 


W hile 


is composed chiefly of lawyers, judges 


membership in all countries 


and law teachers, there are many 


labor economists who have also joined 


+ 1] 


Membership is open to al 


who are 
the purposes of the 


interested in 
society and have demonstrated this 


in the language of the constitution) 


“in terms of scholarly work or pro 


mal activities 


ress 
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Society for Labor Law 


By ROBERT E. MATHEWS 


Professor of law, Ohio State University, 


College of Law; chairman, United States 


National Committee 


(om- 


The | National 


mittee has its own articles of organi- 


nited States 


zation. Its purpose clause is modeled 
on the society's, but includes express 
emphasis upon “both domestic and 
comparative’ labor It 1 
governed by an executive committee, 
elected 


1s 


relations. 


some of whose members are 
and others are appointed representa 
tives of certain governmental agen 


cies and private associations having 


a particular, often a sole, interest in 


labor relations These representa 
tives are not in any way authorized to 
commit their organizations but they 
do assure presentation of every possi 
ble viewpoint in the formulation of 
committee policy 

This first group of representative 
members is composed of the following 


\merican Arbitration Association, 
Martin Domke, New York, New York; 
\merican Bar Association, Section of 
Labor Relations L: Louis Sher 
man, Washington, D. ¢ Association 


of American L: Schools, 


iw, 


Labor Law 


Round Table, Alfred Blumrosen, New 
ark, New Jersey; International Society 
for Labor Law and Social Legislation, 
Mathews, Columbus, Ohio; 
National Academy of Arbitrators, 
Russell Smith, Ann Arbor, Michigan; 
General Counsel, National Labor Re 
Rothman 


Robert E 


lations Board, Stuart 


The Solicitor, Department of Labor 
and the Industrial Relations Research 
\ssociation are both, by the terms of 
the articles, eligible for membership 
Both but at this 


writing 


have been invited 


neither has yet replied 


Composing the second category of 


membership on the executive com 
mittee of the 
other distinguished labor law scholars 
and 7 the charter 
membership of the American Branch. 
This group Ben 
jamin Aaron of 
fornia, Los Angeles; Professor Charles 


organization are eight 


lawvers elected by 


includes Professor 
the University of Cali 


©. Gregory of the University of Vir 
Charlottesville 


Helen F. Humphrey, 


1 ' 
ocnool, 


Law 


Miss 


Inia 


\ 


irginia ; 





HAROLD A. 


Partner, 


KATZ, Executive Secretary 


firm of Katz & Friedman in Chicago; 


graduate of Vanderbilt University and the University of 
Chicago; lecturer at the University of Chicago; special 
counsel, Illinois State AFL-CIO; member of Illinois Board 
of Unemployment Compensation Advisers and Work- 
men's Compensation Advisers; reporter in Workmen's 
Compensation for United States at Second International 


Congress on 
Labor Law: 


Social Law in Brussels, 1958; coauthor, 


Cases, Materials and Comments, and av- 


thor of numerous articles. 


Rank and File 
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Executive Committee 
Organization Representatives 





MARTIN DOMKE, American Arbitration Association 


He is vice president of AAA; editor-in-chief of 
Arbitration Journal; and adjunct professor of law at 
New York University. He practiced law in Berlin and 
Paris; lectured at Harvard, Yale, Columbia, George 
Washington, California, Foreign Service Institute, and 
Inter-American Academy of Comparative and Interna- 
tional Law; and represented the international associa- 
tions of law and legal science at the United Nations 
Conference on International Commercial Arbitration. 


LOUIS SHERMAN, Labor Relations Law Section, ABA 


He is a Washington lawyer; graduate of Columbia 
University Law School; Assistant Solicitor of Labor; 
counsel, Wage Adjustment Board; assistant to Secretary 
of Labor; advisory panel member of Senate Labor and 
Public Welfare Committee; member of ABA committees 
on LMRA and NLRB practices. He is presently adjunct 
professor, Georgetown University Law School; genera! 
counsel, building and construction trades department, 
AFL-CIO and of IBEW; and author of law journal articles. 


RUSSELL A. SMITH, Notional Academy of Arbitrators 


He is associate dean of the University of Michigan 
Law School; codirector of the Institute of Labor and 
Industrial Relations; graduate of Grinnell College and 
University of Michigan Law School; member of the 
Michigan and American Bar Associations’ committees 
and panels on labor legislation, disputes, arbitration; 
referee or arbitrator in numerous disputes; member of 
the atomic energy labor-management relations panel; 
FMCS panel member; and author of law journal articles. 


STUART ROTHMAN, General Counsel, NLRB 


He is General Counsel of the NLRB; former Solici- 
tor, Department of Labor; graduate of University of 
Minnesota and Harvard Law School; consultant at Har- 
vard Graduate School of Public Administration; and 
United States representative to international labor or- 
ganization conferences. 
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Washington, D. (¢ 
a ( hicago 


an attorney 1 
Mr. Theophil ¢ 
attorney who was the former General 
the NLRB: Arthur Len 
hoff, an attorney and teacher in Buf 
New Jean T. 
McKelvey of the Cornell University 
School of Industrial and Labor Rela 
Ithaca, New York; Pro 
Maynard | Pirsig of the 
of Minnesota School. 


Kammholz, 
Counsel of 


fal Professor 


tions, and 
fessor 
University Law 
7 " 
Viinneapois 

The 
to hold 


plans are still in a state 


Executive Committee has yet 


its first meeting: therefore 


only desc rib 


able as fluid They include, however, 


the furthering of an _ international 


conference as well as consideration of 


plans for programs of research and 


education in our own country 


the Inter 


Durand, 


The first 
Society, Dr. Paul 


president of 
national 
as tragically lost in the earthquake 
in Agadir on February 29, 1900 \ 
Dr. Otto Kahn 


kK 0 


SUCCEeESSOT 


few months later, 


School of 
his 
as a scholar in 


[1 


Freund of the London 


nomics was. elected 


Internationally known 


<s , 
other fields as well labor law, 


Freund the 
achievements in le scholarship 


Kahn highest 


recall him as a 


speake at itast 


the 


ny Americ: 
summer's 
Section of 


meeti 


eabor Relations Law of the \meri an 


“Trade 
Law,” has 
1960 pro 


Associa His speech, 


and t 


the 
State 


of that and in 


1961, issue 


Winter, 


Journal, where opening 
‘Internal 
[1 


n this country 


paper in a symp ium <¢ 


Union Affairs.” Further, Kahn 


Freund has now been 


the 


In the fall 


past seven ht months 


he taught at the University 


Or ely 


of Pennsvlvania Law School, and in 
the Ohio 


and the author together conducted a 


winter at State where he 


seminar in comparative labor law 


Rank and File 


There remains much to be de 
cided conference 
be announced Dr. Kahn 
Freund has stated that he has hopes 
of holding it the 


1962, possibly in France 


vet 


before a world can 


However, 
during summer of 

There is 
complete assurance that the program 
will be of professional in 
terest to American lawyers 


genuine 


No doubt the periodic holding of an 


international conference on labor law 


alone justi 


and social legislation is 


fication for this new society. Certainly 


such a world membership as is now 
than merely 


provides as 


deve loping, provide Ss more 


financial support; it well 


a great reserve of interested partici 


illed roster of dis 
tinguished lay vers al d 
‘ “14 


pants and a unequ. 
scholars from 
programs and 


among whom 


topics for discussion 


who also be 


t] yee 


n exceptional op 


, 
Bu tnere are 


1 1 
ieve tner¢ here a 


portunity f the encouragement of 
research ; vi ng, particularly on 


between 


] 


sources 
The 


\merican 


systems 


in its infancy 


undertake a major project now, 


of the topics already sug 
appropriate for a compara 
freedom of associations ; 

y to bargain, as 
ve call bargainable 
the 
the 


pressure 


here 
the 


is what 
n either permissive or 


compulsory sense; freedom and 
right to engage in nomic 
to work when 
nd the Oppo! 


to pursue an 


and 
tul ty 


occupat choice: the 


mechanism 1n various countries for 


the processing of grievances including 


final arbitration, with discussion of 
contrasts between Engels 


h system 


and the works councils n Germany 


and France; a study of the phenom 


enon of injunction practice here as 


in England: 


contrasted with its absence 
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Executive Committee 
Scholars and Lawyers 





BENJAMIN AARON 

He is professor of law and director of the Institute 
of Industrial Relations, University of California; graduate 
of the University of Michigan and Harvard Law School. 
He served during World War Il as executive director of 
the War Labor Board, member of the Wage Stabiliza- 
tion Board, and as member of numerous government 
fact-finding and arbitration boards. 


CHARLES O. GREGORY 


He is professor of law, University of Virginia Law 
School; member of the atomic research labor-manage- 
ment relations panel; former chairman of the National 
Enforcement Commission. He also served as Solicitor 
of Labor, Department of Labor from 1936 to 1937; 
and is author of several legal works, including Labor 
and the Law, 1946, as well as numerous law re- 


view articles. 


HELEN F. HUMPHREY 


She is a Washington attorney; and graduate of 
University of Michigan and Brooklyn Law School. She 
served as enforcement attorney, regional attorney, and 
in other legal capacities with the National Labor Rela- 
tions Board, the Wage Stabilization Board and Eco- 
nomic Stabilization Administration. She is a contributor 
of many articles to law journals and frequent participant 
in university labor law conferences. 


THEOPHIL C. KAMMHOLZ 


He is a practicing attorney with the firm of Vedder, 
Price, Kaufman & Kammholz in Chicago; a graduate of 
the University of Wisconsin; former General Counsel 
of NLRB; former regional attorney of the War Labor 
Board; and special advisor to United States Govern- 
ment delegation at the International Labor Organiza- 
tion Conference, in Geneva, in 1954. 


May, 1961 @® Labor Law Journal 





ARTHUR LENHOFF 


He is a Buffalo attorney; visiting professor, and 
formerly professor of law, University of Buffalo; graduate 
of the University of Vienna Law School; practicing 
attorney in Vienna; judge of Austrian Court for Con- 
stitutional Matters; and draftsman for the Austrian 
labor code. He was visiting professor of law at the 
University of Vienna, University of Nebraska, Rutgers, 
and the University of Hamburg; and general reporter, 
International Congress of Labor Law, Geneva, 1957. 


MAYNARD E. PIRSIG 


He is a graduate of University of Minnesota Law 
School, and a faculty member there; lecturer at Michi- 
gan, and Rutgers Law Schools; former Associate Justice, 
Minnesota Supreme Court; member of the Supreme 
Court advisory committee on rules of civil procedure, 
industry committee for Puerto Rico; reporter to Minne- 
sota committee for revision of criminal code, advisory 
committee on rules of criminal practice and procedure; 
and author of numerous legal works. 


JEAN CAROL TREPP McKELVEY 


She is a professor at Cornell University; graduate 
of Wellesley and Radcliffe Colleges; member of New 
York State Board of Mediation; board of governors of 
NAA; member of UAW Public Review Board. Formerly, 
faculty member at Sarah Lawrence College and Uni- 
versity of Rochester; member of Salzburg, Austria, Semi- 
nar in American Studies; member of War Labor Board; 
advisory committee to Secretary of Labor; and is author 
of monographs and special articles for law journals. 





a comparative study of enforceable the working of pre-en ption doctrine 


collective agreements and unenforce in other federal states 
able individual employment contracts It is suggested that each problem 
here, in contrast with the exact re- be weighed in terms of the economic, 


verse in England; fair employment social and political patterns as well 


practice legislation here with no counter- as the legal, in the hope that intelli 
lz 


part elsewhere; how conduct which gible explanations for differences may 
here and in Canada we call unfair be detected and recommendations of 
labor practices is dealt with else fered for improvements in our own 
where; internal union government as_ way of meeting problems 

a problem in some countries and not Others have spoken of efforts to 
in others; causes of unemployment  eyoke law student interest in research 
and devices to meet them; conflict of in comparative labor law, possibly by 
laws in labor legislation and practice; national or local competitions with 
extra-territoriality of labor statutes; prizes for the best performance 
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Arbitration 





Developments 








remains arbitrable after 
When an employee's 


stopped 11 


Dispute 
contract expires. 
insurance benefits were 
1957, the 
violation and took the matter up with 
the 


sons, the dispute was not settled 


union claimed a contract 


variety of rea 
When 


the union finally exhausted the griey 


company For a 


ance procedure and filed a request for 
1960 the contract 11 


force during the alleged violation had 


company 


arbitration in 


long since expired Che 
claimed the dispute was not arbitrable 
the 


in force 

The Connecticut State 
Mediation Arbitration 
the company’s contention by a two 


since agreement was no longet 


Board of 


and rejected 


to-one majority The expiration of a 


contract did not automatically cancel 


all claims under the expired contract 

Thus, the « 

Board was limited to inter 

the 

Ruling only 
he Board 


it said claim 
that the 


preting 


ompany s 


and applying current 


agreement was rejected 
on the arbitrability question, t 
that 
prejudiced the company’s cas« 
port | 


Local 24411, 61-1 


the time span 


noted 


rass Company and Brass 


ARB © 8299.) 


Arbitrator lacks authority to re- 
move office worker from unit.— Th 


company asked that a certain em 


ployee, the only othce worker employed 


be removed from the bargaini 


since it deemed her duties to be 
al The certified bar 


confidential nature 


372 


included all employees 


The 


worker 


unit 
gy othce 
the office 


the bargaining unit so 


2 
Stall. company 
removed 
that it 
make her a ting and 


could secretary 


treasurer of the company 
Morris Slav 
had no authority to exclude 


\rbitrator ruled 
that he 
othce emplovees from a certified bar 
He that the 


promotion exclude 


ney 


Palning conceded 
proposed 
the employee trom 


held 


responsibilities fell 


unit. 
might 
bargaining unit 


that 


within 


her current 


the 


age but 
s( ope 
‘nder the circumstances 

effected 
certinca 


f the unit. | 


her exclusion could be 
ry appeal to the state 
Clark 


Truck Driver 


€ RIO 


i 
11 rency (.\larathon 


df? 


a} d 


ARB 


Iss iT iat nn 


146, 61-1 


Da r\ 
l cal 


Tampering with bulletin board not 
cause for discharge.—An 


cted chief steward 


employee 


who had just been el 


was discharged for tampering 


notice posted on the « letit 


mpany bul 


The employee contended that 


iad removed the which was 


by having some 


filled job 


now 
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The Connecticut State Board of was the exclusive representative of al 
Mediation and Arbitration ruled that production employees, he said 
the company could not cite evidence 


~ 


Che employees were being paid al 


of previous misconduct by the em 
poe , , . probationary rate of pay which was 


| - 
ovee Observing that the ompan\ ; 
. i } 1 “1 , Ps , ower than the pay schedules ettective 
lac een iaX In falling to discipline J 

; iective bargaining agree 
the employee for previous actions, the 5 

; asked to be compensated 


; ] rat ft >» f , rine « o a ‘ 
Board held that the tampering harge ference in rates Mae arty 
by itself was insufficient ground for rags 
discharge (Tubular Products Con 
pany and 1) lustrial Workers, Local 


100, 61-1 ARB § 8289 


that ordinarily it 


schedule 


Violation proved; no damage to in- @l!! job classifications, ruled 
dividual grievants shown.—A_ con that past practices 
pany operated a production plant o1 


a seasonal basis. When the plant was 


: acti 
shut down, it assigned the plant super Daas 
stituted 
visor to maintenance in another plant 

pan 


and lf # ARB 


€ 830] 


Subsequently, when five men there 


were laid oT, they claimed that the 
work being done in maintenance: 
rightfully theirs. General vacation pay grievance 
‘ : -ule re) bitrable.—The union sub 
Arbitrator John \\ May foun ruled not arbitrabl he 


. mitted a general 
the company had violated the contract 


yp 
roportional vacation 
by assigning the supervisor to the Se 


‘es terminated 


\ugust, 1959 Arbitrator 


refused to 


e department in a plant 

he had no seniority. However 

as determined that none of the 

five complainants was qualified to 

perform the duties of the job in ques 

tio! Therefore, no damage was done 
them and no compensation 
ded (Cumberland Cemen 
Sup} Company and Teamsters 


153. 61-1 ARB § 8287.) 


Union may grieve for newly hired 
nonunion employees.—Two workers UM! had 
had been employed less than 30 days previous termination 
‘re not vet members of the and had made 


When they filed a 


iont 
sough 


YT! C 
their rates of pay, the company 


ied that they could not be repre 


m since they 


Plant, and Rubber 


/2, 61-2 ARB © 8309.) 


Disparagement of employer’s prod- 
uct does not warrant discharge.—.\n 


emolo > VAS discl irged tor n 


i} 


Arbitration 





the 
ployer’s product, a certain make of 


disparaging remarks about em- 


automobile. The employee said he 
had made the remarks in response to 
criticism of his purchase of a different 
ear. Arbitrator Pembroke 
held that the 
understandable 


make of 
retorts to 
under 


Gochnauer 
criticism were 
the 
that the employee had not made dis 


circumstances and determined 
paraging remarks previous to the in 
He therefore ruled 
without 


cident in question 
that the discharge 
cause and ordered the employee rein 


was just 
stated with back pay 
the 
charge the worker at the end cof the 
com 


Shortly after decision to dis 


day, and before the day was 


pleted the employee asked for his 


The employer contended that 
volun 


che k 
this 
tary on the part of the employee. 
The arbitrator disagreed. The re 
the check did not, he 
alter the employer's original intention 


request made the discharge 


quest for said, 
to discharge the employee at the end 
The fact that he 
the end of his 


of the working day. 
actually worked until 
shift was found to support this cor 
clusion. (Paul Swanson and Machinists, 
Lodge 93, 61-2 ARB § 8303.) 
Contracting work out does not vio- 
late contract._-W hen a company trans 
ferred its operation to a new location, 
it left behind 
wanted equipment 
traded to a 
which assumed responsibility 
Thereupon, a mill- 


obsolete and un 
This 


wrecking 


some 
equipment 
Was conce©>rn, 

for its 
removal in return 
wright employed by the company pro- 
tested his layoff, claiming that he was 


the removal 


competent to perform 
work at the old plant and should have 
been assigned to it. 


Arbitrator Harold M 


find nothing in the contract which re 


Gilden could 


stricted the company’s right to con- 
tract work out to private firms. Since 
the work was not included in the com- 
said, 


the 


normal operations, he 


had 


pany's 
there 


374 


been no violation of 


contract, and the employee’s grievance 
was disallowed. (United States Steel 
Supply, Division of United States Steel 
Corporation, Chicago Plant and Steel- 
workers, Local 2006, 61-2 ARB § 8311.) 


Work performed, past practice con- 
trol in pay rate grievance.—Three 
employees won their claim to higher 
pay because past practice established 
that Chippers were not necessarily 
classified according to the volume of 
chipping they performed. The griev- 
ants contended they were entitled to 
the Chippers’ rate of pay since they 
were performing the same duties as 
several retired employees who, though 
never performing all the 
Chippers, had held the Chipper clas 
sification for years. 

\rbitrator A. B. Cummins held that 
the treatment accorded the 
employees during numerous negotia- 


duties of 
many 
retired 


tions of wage rates established a past 
practice of not necessarily classifying 
Chippers according to the volume of 
chipping performed; and he awarded 
the grievants the Chippers’ rate of 
pay (United Engineering & F 
Company and Steelworkers, Local 3610, 
61-2 ARB { 8345.) 


unary 


Returning vacationer gets straight 
time for Saturday work.—An em- 
ployee on vacation through Monday 
and Tuesday returned to 
Wednesday and completed his regu- 
He was as 


work on 


lar workweek on Friday 
signed to Saturday work and paid for 
it at straight time rates. 

\fter the company denied the em- 
ployee’s grievance for overtime pay 
for Saturday work, J. Glenn Donald- 
was called in to act as arbitrator. 
had worked 


was not entitled to over- 


son 
Since the not 
40 hours, he 
time pay, and the fact that his regu- 
lar workweek was Monday through 
( Stand- 
ard Oil Division of American Oil Com- 
pany and Central States Petroleum 
Union, Local 135, 61-2 ARB § 8359.) 


1961 @ 


grievant 


Friday was deemed irrelevant. 
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Work Rules: 
A Phase of Collective Bargaining 


By SOLOMON BARKIN 


The author, research director of the Textile Workers 
Union of America, says that the answer to the issue 
of work rules lies not in the automatic acceptance as 
an adjustment to developing technology, but rather in 
a constructive bargaining relationship. Compare this 
view with that of the article beginning at page 380. 


DISCUSSION THE WORK RULES ISSUE gravi 


ooner or later t 1e broad problems of labor-management 


rela 


al d nN 
broader package 
s or through the 
The collective agreement and the operating rules and prac 
the enterprise also define the power relationsh Pp betwee 
Each subject of controversy must therefore be viewed 
this full context. The solution of basic 1 must embrace the 
full complex of problems upot which each 
The respective interests of managemet 
and employees will tend through constructive collective bargaining to 
be most easily reconciled and advanced in an expanding plant, local 
and national economy. Lacking these conditions, the parties in their 
efforts to protect their respective interests may tend to be contentious 
and quarrelsome, and often engage in bitter conflict causing publ 


discomfiture as well. 


Work Rules 





p with the power relationship 
between the employee and union and 


Worker Objectives 


Worker and union objectives are : 
the employer or management. \\Vork 
realized through the cumulative in , 1: 
A . rules set limitS on managements un 
pact of all parts of an agreement rathe  # 
ater: liscretion Chev define the 
than through their individual sectors ; Ya ; 
ize and composition of the wor 
In actual practice, most articles , , 
‘ ¥ tean ] » classifications and duti 
sections ina contract can be fully In ic , 
ver of machines assigned 


1) ie’ \ 


ll of its ; ‘ 
‘mployees, productior 


mented only by applying al 


related sections. While items may be : ; ; 
’ ti release periods, and the 


solated for evaluation, their full uw ; : 
tc) hi nN employees are to be 
derstanding is dependent upon thei ; : ; 

; vhether performed or not 
individual relation to the other parts 
. ‘ 1.1 
if the contract iccepiable 

, a mpl one which 


inly, work rules cannot | | : : 
: ive e lake changes f¢ 


‘ 1 
Vv emplovees trom the ‘ . ' 
’ I ite ive fati } ! labor and 


sideration of } | ] ystems 
jn equipment From this extreme. which 


absence 


the free 


peneht structure ; y on é 
R rest int and 
ob transfer and retraining, ! ‘ , 
, } lor emplovers ; Vin une 
rements for continuing I a ‘ . 
, gan tuations, conti 
me and security and the possibilt 
, 4 iB AaASt 11 Varving 
nn Liternative employ! . 


nding 


dividual employees 


Management Objectives 


from the point 


concer! 


lover 
seek 


but the 


Work Rules 
Part of Collective Bargaining 


Not only are work rules part 


whole collective bar va 


on the 
of employment, but they ar 
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negotiations by individuals on the job 
itself and their personal achievement. 
Changes in these conditions will affect 
their individual status, 
level of work application 


earnings, job 


security, and 
even bargaining achievements 
The 


of the entire complex of efforts to relate 


work rules issue is also 


part 
wages to the level of emplovee appli 
ation or productivity. Managements 
degrees are always trying 
work 


complements 


In varving 


to change assignments, jobs, 


work piece rates and 


age incentive plans, to make up for 


any diminution in job demands on 


employees. Contentions on work rules 
most serious when a 
| that 


ment concludes 
changes, both subtle and measurable 


become manage 


1b Or process 
have made 
so that 


demands of the worker 


an established practice ob 
it seeks to increase its 


The latter is 


solete, 
likely to resist and seek to retain all 
the in the 

easier job or higher earnings or both 
the hand, 
generally assumes that the immediate 


benefits either form of an 


Management, on other 


benefits of job improvements belong 


to and may be recaptured by the en 
terprise Increases in job producti 
itv according 


to current job evaluation 


theory should not redound to the em 


ployee in the form of a higher bas« 


and according to the time study 


_ , 
in the torm of |[ooser 10D 


The 


la ettort 


employer 


1 
u 


Work Rules 


} 


prove to be illusory in the future as 


they were in the twenties, opposition 


to these pro edures W ill agall cle ve lop 


Che intr 


techniques to 


duction of new wage pro 
| 


ductivity supplement 


the former time study svstems ot 


wage incentive indicates that some 


employers are searching I w means 
to 


power, morale and 


t 


braw! Some emplovers have tound 


incentive and time study 


systems place ceilings on output 


that w ive 
and 
hey 
old 


icatiol 


dampen individual app! 


have sought to replace 


experiment with 


1Ob 


my 


\m«e 
the par 
the 


roposed or 
issues which trouble 
who is to benefit from 
work re 


dl d 


capture 


gains in productivity’ It 
quirements become easier less 


shall 


the benefits through the reassignmer 


exacting, management 


‘ 


forme! 


shall 


order to maintair 


work 1 


of work application? Or 
irkers on the 


these het 


be made 


whet 27 





The work rules controversy is there- 
fore part of a whole series of important 
phases of the bargaining 
relationship and the state of the na 
tional economy. Where employment 


colle tive 


is expanding, collective bargaining re 
and advances 
employment 


“constructive,” 
effected in 
is easier to work out an 
the 


The major 


lations 
are being 

standards, it 
accommodation between groups 
on this subject and others 
which still 


whether 


remains in some 
the 
responsibly concerned with the public 
the they 


In our country 


question 
instances, 1S parties are 
settlements 


this con 


7 
well-being in 
But 
sideration is still essentially peripheral 


reac h 


to the normal range of labor-manage 


ment relations. 


Unfavorable Environment 
Creates Problems 
But different 


dealt 


the situation 1s vastly 


where these issues ave to be 


with in an environment of shrinking 
an unfavorable local 


Then the par 


employment and 


economy 


us upon 


specih¢ 
, 1; ' li > 9 stant 
and immediate irritants 


of the national contro 


vers\ \nd even more bitter 


is the controversy where management 


‘liminating union cor 


insists upon 


trols and rejects all forms of cooper 


ative union-management relationships 
com 


Che 


for finding an answer to thei 
mon and idual problems 
individual issues in controversy 


basi 


source 0 


to overshadow the 
both 


trouble and 
their 


cause of their difficulty. 


Che 


the parties to pursue in such ad\ 


interest in solvi 


most constructive chan 


economies 1S to create the means 


reversing the economic trends in 


specific enterprise or industry 
for this purpose that 
labor-management 

~ 


evolved in 
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past 


the particularly appropriate time for 
their recall as industries and 


' 


localities are facing adversities. 


many 


The economic redevelopment of en 
terprises, industries and communities 
is an essential part of the process of 
creating a favorable environment for 
lution of work rules issues. The 
in this era 


the solut 


an easy one, but 


tion our hopes are not for 
Institutions for redevelopment 
> cre ited to change the economi 


tide 


sssful formula 


In devising a 


accommodation, the negotiators 


cannot overlook the varied and inter 


related rights, expectations under 


and personal and property 


standi1 Ls 


investments involved in current ar 


rangements Solutions are not usu 


ally simple. Since the change vitally 


affects the worklife and economic fu 


ture of the individual employee, plans 


adjustments in work rules 
considera 
inter 
should 

1 


‘signed 


related facto 


produce l whole 


vith all face impacts of 


merely a spe 


e rather than 
adjustme } empl vees 


. lle 
CoO 


he refore to 
ups and varied 


he problems 


| 
work rules 


uctive handling of the chal 


technical char demands a 
nationa! economic environ 
appro 


helping 


employment and 


1K att 


ind 
cl Tif 


icissitudes 


adjust 


creating these favorable 


conomi condi- 
constructive relations, the 
‘ . = il cee 1] 
¥ work rules problems wil 


It and beset bv acrimony and 
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individual 


beat 


strife Even where the 
employer or industry may 
its employees and smash their resist 

1 I in job oppor 


WS or ) 
] conomy 


tun! 


ance, the residue w be 


SITUS PICKETING: PRO'S AND ANTI'S 
BOTH CRITICAL OF DETAILS 


use Subcomn 


Hi 


the Dit 


Speakers before the 
to authoriz 


R. 2955, 


H 


ne 


projects, were inclined to be critica 


proposal. The Subcommittee ha 
1] ommittee without a 
Bird, Chairman of the La 


nv to 


} of ( 


Chamber 





Work Rules in Industry 


By WALTER L. DAYKIN 





Walter L. Daykin, professor of labor and management at the College 
of Business Administration, State University of lowa, describes what 
certain unions and certain industries have done and are doing to 
maintain a harmonious position when the issue of work rules presents 
itself. This article complements the article beginning at page 375. 





7 HE KECENT STEEL STRIKE and the present controversy in 


the railroad industry have focused attention upon the problem of 
work rules or the changing of local conditions of employment. This 
matter 1s not unique in these two areas but it is pertinent in most of 


the industries in our economy because of the attempts of management 


to maximize production and minimize costs through technological 


development and automation. This discussion is interested in a state 


iodification of work rules, 


ment of the bast aspects involved in tl mi 
‘treatment of this problem by management and the unions. In 
the main, these rules were made in terms of the prevailing cultural 


| 


patterns of the time. They reveal a failure on the part of management 


to look ahead and to anticipate changes. Consequent! 
cultural lag in this area which 1s interfering vitall 


perations of the industries involved 


Antiquated Practices 
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of work, the number of workers 


maintained on a job, job jurisdic 


tion and hours to be worked, have 


originated to grant and sta- 


bility to the workers 


security 

In other words, 
they are considered job-preservers by 
the unions 


\t present, the employer is demand 


ng more rights to manage. He wants 
freedom to direct, place and retain a 
labor force in terms of his needs and 


necessary to main- 


judgment It is 


tain flexibility in order to maximize 


] 
¢ 


production and minimize costs. Fle 


results from such factors as 
and declines in the markets, the 
demand of consumers for products 
ind numerous technological changes 
that the 
management and the 
that « 


and 


It becomes obvious main 


problem of unions 
industries is 


both 


reating a 


n these main 


ining emciency 
Situatior 


the 


: ‘ 
alance petween 


struggle, it must 
that management has the 
In fact, 


lic society 1018 


e for iency 


[Therefore man 


in making de 


process 
wrong in principle even 
appt 


not forced to 


lands “ar to be un- 


but they must 


Furthermore, 


Work Rules 


are not the onl 


that such rules lead to the uneconomic 


utilization of the production factors or 
the 
proper and desirable allocation of the 


resources, and interfere with 


labor force by hindering or preventing 


its mobility 


On the other hand, in an economy 


where equality between management 


and labor has been emphasized, 


unions, workers and the public have 


rights which must be respected lef 


ficiency and economy are not the only 


standards or criteria of successful plant 


Management 


nine 
biitl ld? 


4 
who invest the 


cholders. capital, 


’ 1 


parties whose welfare 
The basi 


iptions underlving collective 


De considered 


gy are functi equality of 


workers and manage and mutual 
; labor 
the secur 


emplovees mt 


ovress invols 
oT voly 


solving 

f antiquated work rules, 

lop effi 

same 

pre ‘rve he ng I V al d Sta 
f empl workers 


ymen 


Settlement of Work Rule Problem 


ications 


igement 








Appointments of John G. Feild 
of Chevy Chase, Maryland, as ex- 
ecutive director of the President's 
Committee of Equal Employment 
Opportunity, Hobart Taylor, Jr., of 
Detroit as special counsel, and 
John D. McCully, Sr., of Austin, 
Texas, as information director, were 
announced by Jerry Holleman, ex- 
ecutive vice president of the Presi- 
dent's committee. 





featherbedders cannot be considered 
as an intelligent approach to the prob 
lem, particularly when the companies 
initiated some of the rules involved 
Neither can the answers by the unions 
Negotiation 


new spapel ~ 


be considered adequate. 
does not go on between 
ith the 


Such publicafions 


and their readers, but w union 


and management. 
may create a form of favorable publi 


+ 


tilt resist 


sentiment but they also stiffen 


ance by creating rigid 


positic 
both sides, destroying unity and 
which hin 


bargain 


veloping an environment 


intelligent and mature collective 
ing. In the steel struggle such publica 
tions brought back mort f th 
times when the Vanderbilts. Mellons and 


Carnegies controlled the steel industry 


In the settlement of the work rule 
problem it must be appreciated that 


past history and established prece 


dents are very significant and are often 
controlling Consequently, changes 
must be slow because in mar Vv cases 
these 


tionalized, and any group resents giv 


practices have become institu 


ing up advantages that it has accrued 
In the Taft Hartley Act, an 


le-emphasize 


attempt 
made to «ce | 


was 
bargaining history in de 
that such history of | 

not controlling i 

could be used for 

Yet the Board still 

upon this bargaining history 
ing its determination 

the time element and the 
shock” it 


of the making 
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the work rules are drastically impor- 
tant. So in making the desired altera 
tions, it is necessary to discover when 
ike the change and how rapidly 
Also, to 
management 
ettect 
rkers that may be caused by 


avoid 


made 
complicatior 


minimize the negative 


ule modifications 
att w this problem 
vork rules is handled in industry 


‘als some enlightening informa 
\s stated previously, manage 


attempting to make their 
agreements ft 


bargaining 
cultural patterns of today. 
‘ing made by 


ncessions are De 


ns because it is realized that 


chnological improvements and forms 
are inevitable. For in 
Building Trades 


\FL-CIO and the 


Constructio1 


1958 the 
of the 


\ . ++ 
\ssociation 


+ 


pring iple toa ten point pro 


which is 


intended to 


permit, 


treely, the use of labor savit x 


nd devices. The code 
irtually elimi 
] 


towns 


| J 
vork slowe 


work spread 
ques, al unnecessary over 
juirements. Similar concessions 
the Plumbers and P 


Union in the ¢ 


a) ide by 


Here the unio 
Various rest 
tools 
d threading of piy 
In exchange, the 
were given a sizeable wage 
The 1 


aTCa 


vainters union in 

recently agreed to no 

require premium pay for usin 
\lso, in 1960, the 
New York agreed to reduce 


ee breaks “al d to permit im 


electrica 


automation 


use of power-driven tools 


emphasis upor 


companies confronted 
rule problem are atte ing 
practices by 


inefthcient 


itelligent methods, 
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rather than resorting to the conflict 
the 
of the companies are 


in the 


used in steel dis 


Many 


devices recent 


pute 
formulation of 
the case of the 


more 
their 


caretu 
contracts iF 
seniority question the ability clause 1s 
always incorporated, and in the appli 


cation of sei made 


writyv, etiorts are 


to affect the industry and other 


employees negatively Others are 


conscientiously trying to cushion the 


changing of 


impact created by the 


work rules 


Maritime 
and Meat Packing Industries 


the 

negotiated in the mari 
and the 
Company and the | 
Workers of 


that provisions are 


study ( f recent 


as those 


contracts, 

e industry, \rmour and 
nited 

\meri a, 


made to establish 


Packing- 


house reveals 


a balance between efhciency and se 


Chis Is accor! plished by cre 


ing stabilization 
the 


fund 
Worl kers 


of tec | 


ive aid to 
‘mployved be ause 


rule changes, by assur 


that the 


shared equally by the 


available 


vees 


displaced workers, and 


ishment of job stability 


lich include giving notice 


work methods study ing 


example 


\rmoutl 


contract 


Septem be ] 1959 


ng from a moderniza 


( dr the basis ot this 


nendations for the treat 


Work Rules 


ment or solution of these difficulties 


are to be made. 

Only recently an agreement was 
reached between the West Coast Mar 
itime employers and the International 
relative 


Longshoremen’s Association 


to work rules. The employers were 


irtually a free hand to change 
contract clauses 
the 


of technological improvements or labor- 


work rules and the 


which hindered or restricted use 


saving machinery. On the cther hand, 


workers were assured at least a 


week and were guaranteed 
layotts \ ] be caused by 
101 Furthermore, the em 
$5 n 


» contribute illion 


of five and one 


ion fund 


vork rule prob- 
in the 


nterest 


rk rules 
orrect when 


aus¢ 


subsequent 


industry 


gement is con 
on diesel freight 


those operatit 


, 47 
} IT) 


) long« T neede d. 
be eliminated 


yf trains has been 
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increased, railroad management has 
demanded that the dual basis of pay 
under which wages are determined by 
both mileage and time be modified. 
When this wage system was first in 
augurated, a fair day’s work was con- 
sidered the equivalent of either eight 
hours work or a 100 mile trip. Now it 
only takes a few hours to run the 100 
miles and the industry wants to change 
this to 160 the in- 


creased speed of the trains. 


miles because of 


\lso the railroad industry wishes to 
eliminate the fixed seniority districts 
which were originated on the basis of 
the 100 mile run. It is contended that 
it is now possible to run through two 
districts, which should abolish the ne 
cessity of requiring two different op 
erating The 
also arguing that the rule which bars 


crews companies are 
yardmen from doing switching on the 
road and roadmen from doing switch 
ing in the yard can no longer be justi 
fied, and that the interchange of these 
men should be allowed. Furthermore, 
management is demanding that rules 
determining the makeup and size of 
train crews, and rules’ requiring 
standby 
self-propelled machinery is employed 


operating emplovees when 


in the track maintenance area be 


eliminated. 


The operating railroad unions have 
\mong 
the 


issued some counter demands 


these are the improvement 
This includes ni; 


difterentials. 


structure 
shift 


wage 
shift 
pay 

rules, and pay allowance for time away 


and 


Yuarantees, 


improved o 
T 


also de 


from home The union 
} 


manding more. stabiliz 


ployment, financial 
who 


negatively by me 


employees 
nomic changes 
determining the 
crews, and 
cations for 


crews 
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The railroad companies have been 


dealing with the unions relative to 


these work rules for a period of time. 
Four years ago management and the 
unions negotiated a three year agree 
moratorium 
This agree 
1959. Last 


ment which contained a 


on work rule changes 

ment expired October 31, 
year management requested the unions 
to join them in asking the President 
to establish a special commission to 
study the problem of featherbedding 
The unions rejected this proposal so 
management itself went to the Presi 
dent with the request that such a com 
be appointed This 
the basis that only 


mission request 


was refused on 
one party to the dispute desired such 
a commission 

Then on November 2, 1959, the rail 
road employers proposed that the two 
parties bargain directly upon the issue 
of work rules However, when the 
wages arose, 
management the 
Its policy has been to dis 
cuss rules on their merit 


and not to connect them with wages. 


negotiation of 


did not 


matter of 
force rule 
changes 


these own 


\fter the wage issue was settled, man 


11 
interjected the question ot 


agement 


the revision of these rules. The unions 
changed their earlier stand and asked 
turned over to a 


Management re 


that the dispute be 


study commission 
fused to do this unless the commissio1 


rus¢ 


as dele ted with the power to make 


oO 
Ya 


its recommendati 


This com 


nbers fi 


s representing 


pperating employees, five nom! 
} nd five publi 
| Li 


VV management 


tatives selected 


represel 
t. The employers and the uni 


ie the cost of their repre 


d the government is con 


ves an 


pensating the five public members and 


assuming the responsibility for most 
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The United States Department of 
Labor has added 25 new major 
industrial areas to the list of those 
having ‘‘substantial unemployment”’ 
—that is, with 6 per cent or more 
of the labor force idle. The cur- 
rent total of such areas is 101, 
an all-time high, the Department 
of Labor said. 
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State Intervention 
in Public Utility Labor Disputes 


By MAX ROSENN 





In view of recent legal developments pertaining to state intervention in 
public utility labor disputes, and the strike in August, 1960 of the 
Kansas City Electric and Power Company, an article on the present state 
of the law in this area is indeed timely. The author is a member of the 
Wilkes-Barre, Pennsylvania, law firm of Rosenn, Jenkins & Greenwald. 
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state which has seized a public utility ing employees would not necessarily 
and has become the employer should interrupt service to the publi It 
have the right to operate it free from must first be determined that the work 
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NLRB DELEGATES BROAD DECISION-MAKING POWERS AND 
DUTIES TO REGIONAL DIRECTORS IN ELECTION CASES 


The NLRB announced t t it is delegating to its 28 regional 


directors broad decision-making powers and duties in processing em 


ployee representation election cases hese powers have previously 
been exercised only by the five-member Board in W ashington 


The delegation, made possible by the 1959 amendments to the 


Labor Management Relations Act, will become effective May 15, 1961. 

For any representation petition filed on and after that date, the 
Board's regional directors will have authority to decide whether a 
question of representation exists, to determine the appropriate colle 
tive bargaining unit, t an election to establish whether the 


employees wi to be te y a particular labor union for 


collective | r and to ifs » union as bargaining agent if 


The Bos ‘legation order cov not only employee petitions 


lective bargaining representatives, but also employer peti 


questioning representation, empl ‘titior o decertify 
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Secondary Boycotts 
in the United States Since 1947 


By PAUL A. BRINKER and WILLIAM E. CULLISON 





This article analyzes secondary boycott cases arising under Taft-Hartley's 
Section 8(b)(4)(A) from 1947 to 1958, and evaluates the tightening re- 
strictions on secondary boycotts in light of a study of NLRB secondary 
boycott cases. The authors are from The University of Oklahoma: Paul A. 
Brinker, professor of economics and William E. Cullison, a graduate assistant. 





9 TONDARY BOYCOTTS!" have presented problems in labor 
KJ relations for a number of years \s early as 1901 in England, in 
Quinn v. Leathem,? a labor union was found guilty of violating commot 
law when it threatened to strike the customer of an employer the 
union was attempting to organize. The employer had agreed to pay 
the dues of his regular employees to join the union, but the union 
wished to substitute its own members for the employer's regular em 


ployees. In the United States, some state courts held that a secondary 





} 


boycott was a violation of the common law, whereas others held tha 


1 


it was legal. Secondary boycotts were outlawed by legal decisions 
arising under the Sherman Anti-Trust Act of 1890. Later, labor felt 
that the Clayton Act exempted labor unions from the Sherman Act 
but the Supreme Court still held that secondary boycotts were a viola 
tion of the Sherman Act during the 1920's. Finally, labor received 
relief from the Sherman Act in 1941 when the Supreme Court in LU. S 

Hutcheson * ruled that the Norris-La Guardia Act had amended the 
Clayton Act to exempt labor unions from prosecution under the anti 
trust laws. Only if labor unions combined with employers to monopo 
lize could they be found guilty of violating the Sherman Act 


The legality of the secondary boycott was short-lived, for in 1947 


the Congress passed the Taft-Hartley Act, which outlawed certain 


types of Sé condary bovcotts Se ( tion Pad b { j ) of the act re ads as follow S 
“It shall be an unfair labor practice for a labor organization o1 
its agents to engage in, or to induce or encourage 
[the employees of any employer] to engage in, a strike or a [cor 
certed| refusal in the course of . [their] employment to use, n 
» lary | as bee defined a 
4 ) not é lispute i i 
1 ; ] ‘ + 
re. W King W } il i 4 itt 
1 A] concerted a pre t I r 
, ‘ } 
c aii « ve 
| | Of a © 14 
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Rulings issued under the Davis-Bacon 
Act will be made public in the 
future, Secretary of Labor Goldberg 
announced. Davis-Bacon and related 
statutes are applicable to minimum 
wages paid to laborers and me- 
chanics on public works contracts 
costing more than $2,000. 





ufacture, process, transport, or other 


wise handle or work on any 


articles, materials. or commodities or 


to perform any services where 


an object thereof IS 


‘(A) forcing or requiring any em 


plover or self-employed person to 


cease using, selling, handling, 


transporting or otherwise dealing in 
the products of any other producer, 
processor or manufacturer, or to cease 


iness with any other person 


he purpose of this paper will be 


to analyze the cases arising under Se 
Sib)(4 (A) 1947 to 


Since data is ble on 


tion from 1958 


not availa cases 


settled informally in the regional offices 
of the National Labor 


this study will analyze only those for 


Relations Board, 


which we to a hearir re 


that m 


mal cases 
The fact 


informally means a 


settled 
minority 
of secondary were ana 
lyzed here uncdred cases in all 
cases should not 


were studied ; eSe 


be considered as representative of the 
types ot secondary boycotts engaged 


b) (4) 


le eal tec hnicalitie 


in, Section & a) presented many 


1 


>number 


> in r 
cases going to a 


questionably influence: 
nicalities as well 
tain unions deemed 
engage in boycotts or not 


The 


number of secondary 


399 s 


table at page 


2 
195s 


cording to the purpose of the boycott 


398 


to a hearing from 1947 t 


goods 
~ ; 


the olved This table 


shows that 45 per cent of all secondary 


and 


unions 1n\y 


boycott cases involved the Interna 


tional Brotherhood of Teamsters. Ex 
cases were filed 


ie third of the 
he building trade 


unions, and 


all other unions combined 


22 per cent of the cases. 


that 42 


were in 
volved in only 
The 


cent of all the cases had as their pur 


table also indicates per 
pose organizational effort on the part 


fF unions Fourteen per cent were 
ca by jurisdictional disputes, and 
26 per cent were due to disputes be 
labor where 


\ rather 


per 


tween management and 


labor had already organized 
high 


percentage of b (18 


were used bv unions in attempt 


ing to obtain a union or 
Most of the Teamster’s « 
organizational disputes 


1 SS +4 


trades IOVCO S 


closed shop 
ases involved 
whereas the 
building were pre 


dis 


ver the union 


dominantly either organizational 


putes or controversies « 
oO! closed shop. The two mati 
ill the 


were either to 


poses of other unl ns’ boycotts 


organize or to 
conventional labor di 


hours and workin: 


\nother method of 


cases 


two per cent ot the Cases 11 volved the 


problem common situs picketing, 


were filed 


and over half of these cases 


against building trades unions. Thirty 


nion was 
Hot cargo 
30 per cent 
inion 

these 

more thar 
of them in 
F bovcott 
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Classification of Secondary Boycott Cases Mentioned in the 
Digest and Index of Decisions of the National Labor Relations Board * 





International 
Brotherhood 
of Teamsters 
Chauffeurs and 
Warehouse 
men Building 
Type of Strike of America Trades 





24 10 
6 5 


13 


> 


15 





Source Data compiled from 100 secondary boycott case taken fron 
National Labor Relations Board, Decisions and Orders, United States Govern 
ment Printing Offic Washington, D. C., 1947-1959 


permitted nine types of secondary ac legal Such activity of unions 


tivity.* By 1959, eight of the nine’ effectively enforced only if 

types of permissible secondary activity is done through the union. The Lan 
had either been outlawed or restricted. drum-Griffin t permits prehiring 
The narrowing of permissible second- agreements with labor unions in the 
ary activity came about either through building and construction industry 
decisions of the National Labor Re- Thus it is now easier for labor unions 
lations Board after the advent of a in that industry 


o refuse to supply 


¢ 
t 
‘ 2 - ¢ + . lane ] 
majority ot ‘isenhower appointees in workers to secondary empioyers 


1954 or by the Landrum-Griffin Act. 


, , Three of the nine permissible 
The only type of secondary activity 


a ondary activities were restricted by 
that was left unchanged permitted ; 


decisions of a majority of Eisenhower 


on the National Labor Re 
. Taf mn ,oard sing 95 The Boare 
employers. Since the Taft-Hartley ‘*"’ ard since 1954. The Board 
- ; c ‘ld } t if bot] ‘mpl vers were 

only prohibited secondary boy ‘ eid that 1 both employ 
cotts in “the course of employment, allies, picketing was permissible 


the Board held that refusal to supply the Empire State Express, Inc. case, 


to refuse to allow members to 
accept jobs from nonunion secondary 


workers occurred prior to the course majority of the Board felt that since 


of employment and was therefore a partnership had stopped dispatching 
I. Segal 
’ 10 LABOR 
1 ? 


22 LC { 66,3 


t 
n 


Secondary Boycotts 








Dr. Thomas Holland, professor of 
economics at George Washington 
University, has been named by Sec- 
retary of Labor Goldberg as chair- 
man of the new Missile Site Public 
Contracts Advisory Committee to 
study the question of application of 
the Davis-Bacon Act to work done at 
missile sites. Serving with him will 
be two New York City arbitrators, 
Lloyd Bailer and Peter Seitz. 





another employer, the 
two Member Mur 
dock in his dissent held that since the 


employees to 
were not allies.* 


partnership was still acting as ar 


agent in providing local cartage for 
carrier, the 
The 
\ppeals in the 


an interstate common 
partnership could be picketed 
Circuit Court of 
Roy and Sons (¢ 


the ally doctrine even fur 


First 
a & 


restricted 


ynipany case 


by requiring that not only com 
ontrol 


ther 
mon ownership but common ¢ 
would be required before the two 


companies could be considered as allies 


\ second 


restricted 


permissible secondary 


by a 


activity ‘ majority Ol 
Kisenhower appointees of the National 
Board Ived the 

Board 


decisions had required that picketing 


Labor Relations 


common situs doctrine. Prior 
at a common situs was permissible if 
the pre keted employees were at 
and if the signs clearly indicated that 
ith the 
the Keta Fruit Deal 


majority of 


work 
» dispute was primary 
plover In 
Associati S case. a 
the 


bovcott, 


Board found union guilty o 


secondary because the un 
had pi keted seven of 11 entrances to 


ft 


a market containing about 


© Tre 


34 LC 971.249. 251 F.: 
rev 'g, JIS NLRB 286 (1 
‘Retail Fruit an 


. Reta 


shops. The fact that the union was 
picketing the owner of the market 
who had some shops in the market 
made no difference to the majority. 
The the dictum 
that minimize 
the impact on neutral employees if 
without impairing 


reiterated 
should 


majority 
the picketing 
this can be done 
the etrectiveness of the picketing 

the This ci 

reversed Ryan Construction Corpora 
In the 


Labor Rela 


primary employees 
‘and Crump, Incorporated." 
Ryan case, the National 
Board had held that it 


missible to picket at the entrance of a 


tion 


tions was per 


secondary employer because the pick 
eting was directed against the owner 
the employer 


keting was permitted at the 


of the plant, primary 
The pi 
premises including 
by the 


entire a gate that 
employees of 

\ majority 
of the Board in a held 
that the union could not picket a serv 


that 


was used only 
the secondary employer 
later case 
was not in operator 


g rebuilt by a 


The majority held that the 
lirected essentially at 


ice station 


but was bein construe 


tion firm 


pi keti yy Was 


and therefore 


emplovees, 
bh ) 


SCCOT d iry 
violated Section &I 


Murdock, in 


tained that the 


ber 


at the primary 
and therefore 

\ third permissible secondary a 
| I majority of 


Eisenhower appoit ‘s to the Na 


Relations Board involved 


tivity restricted 


tional 
the am! 


before the advent of a 


Labor 
vulatory octrine. Even 
majority of 
permissible 


had 


Keiser | mw 


been =e 


ambulato 


y 


/ / Cit 
NLRB 


) 
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In the Washington 
W orks the 
that ambulatory 
permitted only if 

it could that the primary 

employer had no permanent place of 

The Board later maintained 


restricted. 
la Bottling 


maintained 


case?" 
Board 
picketing would be 
be shown 


business 
that a union may not picket a ship in 
dry dock for repairs if the purpose of 
the picketing was to induce secondary 
employees not to engage in the proper 
The fact that no nonsupet 
employees aboard the 
indicated to the majority that 
was for secondary pur 
Member Jen 
pointed out 


repairs 
visory were 
vessel 
the picketing 
and thus illegal 
other hand 
f the crewmen had gone 
| 


pose S 
kins, o1 he 


that several 


strike and that even though no 
loyees were present, a union had 
o publicize the facts of a labor 


only 
maintained that the 


plac ea ship could 


He 
vas primary and thus legal 
a neutral employer may 


| 
in ide tal 


to an interfer 


ith his business. 


the 


lary 


nine permissible types of 


1947 


| Ise! hower 


ictivitv in four of 


limited by 


were 
and the Lan 
In the As 


ry 
fr fj/mdias, 


Board decisions 
drum-Griffin Act of 1959 
W holesal 


a union was found guilty of 


mayority 


(,;rocer’ 


larv bovcott even 


ad 


Store 


though were 
dressed t "a ] and 

(Jwners to Sup 
store. 


This 


y occurred only at 


cal 
nN 


the picket 
trances and not at delivery en 
The 

it 


1 wholesale grocery, and picketed 


Also 


union had failed to or 


bought 


OTOC eT 


vholesal .¥ ayority 


Secondary Boycotts 


of the Board held that the object of 


the picketing was to force a 
| busi l 


wholesaler through 


cessation 


vetween the retailers and 


ness 


the inducing em 


ployees of neutral employers to re 

17 | 
an illegal 
Murdock 
that the 
] 


bel We d 


mers handise 
Member 
out 


fuse to handle 
secondarv bovcott 
n dissenting, pointed 


1 
ill 


Taft-Hartley out 


that the 


that 


consumption 
picket signs ted 
they were appealing to consumers 
only. The Landrum-Griffin Act wrot 
the majority decision into | by pro 
viding that truthfully advising the 
only 


public and consumers was 


the loes 








Payments made to designated em- 
ployees, under a collective bargain- 
ing agreement which guarantees 
union members with seniority a total 
number of hours pay per year, re- 
gardless of layoffs, are wages for 
employment tax purposes and are 
subject to withholding and Social 
Security taxes. 





tract. The Landrum-Griffin Act went 
even further by completely outlawing 
hot cargo clauses except in the con 
struction and apparel and clothing 
industries 

Board 


Act restricted 


Both | isenhower appointees 
and the Landrum-Griffin 
nonconcerted activities of a secondary 


The Board had held that 


approaching a single employee to stop 


nature 


secondary work was permissible since 


the law only prohibited “concerted 
refusals” to work.’ Ina 'r case 
the that a 


to one individual was illegal since it 


Board maintained remark 


could reason ibly be expected this re 
uld be 

workers to engage in a Sse 
Member Murdock 
this opinion The 
Landrum-Griffin Act went 


mark we transmitted to other 


union 


ondary boycott 


dissented from 


further by 


prohibiting a labor union from et 


couraging individual” from et 


racine 1 con t 
yayving in nals acti\ 


Both 


pointees and the 


7 


Board ip 
riffin Act 


‘nhower 
LLandrum-' 


restricted the 


7 
use of secondary boy 


cotts by changes in definitions and 


coverage of workers affected by the 


Prior to 1957, the Board had 


pt rmitted secondary | 


law 
wvycotts of school 
boards and other government agencies 
on the ground that such organizati 
were not ered under 


the 


“emplovers” coy 


1957. the Board re. 


act In 


itself by holding that such secondary 


be yycotts were illegal since these agen 


cies were “persons” subject to the 


protection of the act Che Landrum 
Griffin Act further restricted the use 
of the secondary boycott in several 
industries The National Labor Re 
lations Board had held that employees 
of municipalities and railroads could 
be induced to refuse to handle goods 
from a primary employer since these 
covered undet 


Relations \ct 


employees were not 
the National I 
The Landrum-Griffin Act, 


prohibits secondary activity of “any 


abor 
however, 
individual employed by any persor 
commerce or in an in 
Thus 
prohibitions 


engaged in 
dustry commerce.” 
the se 


have been broadened to include groups 


affecting 
ondary boycott 


who were formerly permitted to e1 


gage in secondary boycotts 
\nother 
vas restricted by the Landrun 


Under the Taft-Hartle, 


permissible secondary a 


were permitted to influ 
larv emplovers from deal 
primary employer wit 


nion had 
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Labor Relations Board since the ad- for organizational purposes 
some light on the problem 


pot! ~ 


a majority of Eisenhower ap 
ently the primary wea 


‘nt of 
ees in 1954. The “ally” doctrine 
further were ni 


and am 


| 


point 
Was 


restricted, along with 
limitations of common situs 
| permissible types 


bulatory situs. lout 
in 1947 were re 


ivity 
1 decisions and 


Board 
| he Se ih 


secondary 


both 


among 


roads 


rmerly 


tignten 
arv bovcotts 


100 


Secondary Boycotts 





is some question that union activity have been common situs cases should 
directed at the secondary company is lead to support for such bill 


hurting a neutral rather than an inte In summary. a history of secondary 


ested party. Similarly, in the con- poycott cases since 1947 has shown 


struction industry, where contractors that 42 per cent were for the purpose 

subcontractors, it may be finan FO ganizing unions. If a system of 
y beneficial to the contractor to e bargaining is superior to it 
hire low wage nonunion subcontract lividual bargaining, as attested by 


ing help. Here again, if the subcor ” mgress when it passed the 
tractor is picketed, at ; mon situs tional Labor Relations Act 11 
it may be tha * contractor who 1s he verhaps labor unions should 
hurt by the ceting 1s not entirely ‘d the of weap which 
an innocent bystander in the dispute 

Prohibitions against secondary boy 
in an ocess 
ular] ct | | f tl i s studied 
li 


cotts at the primary site re sults 


anomalous al situation parti 
in the construction industry ing situs 
the workers hi been organized union ob 
one industrial union, concerted a¢ employer 
y employer 
mn had the dispute 
present, be remembered 
because t] e sec ndary 
is not 
primary emplor 


secondary IOVCO 


unions 
President 
rathe 


Ongress O8 jant- tt anion Fort 


because the 


= 
nmended 


to permit 
ondary 


struction 


[The End] 


With the agreement of the House of Representatives to the conference report 
on S. 1, the area redevelopment bill, the measure is cleared for approval 
by the President. The conference version settled the dispute over financing 
with a compromise; the Secretary of the Treasury will raise the money 
through public debt transactions, as the Senate proposed, but the conferees 
adopted the House provision for a single fund rather than three distinct units. 
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The Earnings of Steelworkers 


in the Postwar Period 
By MORRIS A. HOROWITZ 








This is an analysis of what has happened to steelworkers’ earnings in the 
period following the war, in relation to earnings of workers in other in- 
dustries. Morris A. Horowitz is professor of economics and chairman of 
the department, Northeastern University, Boston, Massachusetts. Mr 
Horowitz presented this paper as a memorandum to the United States 
Department of Labor for its preparation of the report, Collective Bargain- 
ing in the Basic Steel Industry. The opinions set forth in this article are 
those of the author and do not necessarily represent those of the 
Department of Labor nor those of the Bureau of Labor Statistics. 





® RECENT YEARS there has 
L CTa 


1 


t 
economy lhe steel indu 


Op 


tion of the steel industry 


ipal cause of inflation 


of raising prices without regard to n 


of administered prices; and the all 


industry has made excessi\ 
consumers 
Steel is one of 
ind many 
\ccording 
le in the pri 
important input into 
| 


steel ripples through 


increases, leading to higher prices it 
re determined in key wi 
ies, such as aut 


cement 


| ( ksteu 
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the gener al le 


very 
firms 


t) 


finance expensive new capacity in steel 


is the central feature of the inflation 


in steel prices. Steel management's 


to 
from internal sources has led it t 


desire finance expansion largely 


set 


prices high enough to yield greater 


profits, but the resultant higher prot 


its have stimulated larger w 11 


age 
creases than would otherwise have 
place. This Dunlop concludes, 

| of 


could go on through endless rounds of 


taken 
process, 
increases 


price and wagt 


There has been 
the 


industry during the postwar 


sper ] 


movement of wages in 


a number of reasons. The importance 
of the industrv to the economy woul 


by itself, be a reason, in view 
public’s concern with what has 


labe | 


dition 


} 


ed “wage push infl 


however, most of the 


settlements have not been ar 


peacefully, but have followed industry 
of varving durations 
is the fairly wides] 


+ 


movements 


Aye 


steel and In other 


haps the term “wage 
he 


timing 


more 
ot 
Levinson * 
istics of post 
] vels 
the 


similar 


period 1946 t 


; 


luring 


and 11 


, Manul 


ons 


market characteristics—followed similat 


1951, 


stantial deviations dev eloped 


sub 
the 
ly competitive sectors of the 


patterns Since however, 


In 
relatiy e 


economy, settlements fell far below 


the pattern; and in the more 


trated ndustries more 
veloped 
rf the 


alysis of what has hap 


presel 


earnings 11 

on to earni 

ther industries 
; aia 


interi 


rm 
te 
interest, 


wid 
11K 


serve 
study, howe, 
h interindustry « 


is the focal 
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TABLE 1 


Average Hourly Earnings in Iron and Steel Industry and in 
Selected Durable Goods Industries, 1922 and 1935 


Average Hourly 

Earnings 

Industry 

Agricultural Implements 
Automobile Manufactur 
Chemical Manufacturi 
Electrical Manufactu 
Foundries and Macl 
Heavy Equipment 
ibber Manufactu 


' 
| 


ri 


Ting 
National Industrial Conference 
States, 1914-1] 


Board, Wages 
$-1936, 1936 





In order to place the interindt 
structure of the Ameri 


st 
ts 


stry < 1iorm in 
an econ 1 


historical perspective, 


absolute 
m excluding foun 
ted to examine n 1€S, cent ver-hour 
between steel earning al . 
f other industries in the 
Most of the current Bureau ot 
’ series of industry 
not extend back 
some do not 
1934 However. 
ust! Boare 
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Statist 

1920's ost of th 
ngs used by the NI 
| those current! 

he data do 
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TABLE 2 


Average Hourly Earnings in Iron and Steel Industry and in 
Selected Nondurable Goods Industries, 1922 and 1935 


Average Hour Increase 


Earning over 1 


Industry 
and Steel 
ot and Shoe Manut 
on Manutactur 
ry and Knit 
tacturing 
Paper Products Mar 
Sil Manutacturing 
Wool Manutactur 


National Industria 


fates 





the Se LeE 
However industries 
creases Oovel the 13 yeal period 1 little irtion of the 


| of the interindu 


nated a good dea : 1 steel did 
1922. and : = 


j 


ditterentials that existed in 
in 1935 there was much mor 
formitv among the levels of earni , ; 

: ; a a F ning the broad sweep of the 
of these indus _— é VCd period 1934 1959 one 


For he same period 1922-193 a i anging 


third comparison 

shows average hour! 

and steel an 

industries ndustries ' 
goods indust re rapidly than o 
industries (ex ies may a 
newspapers ] 
varied increa 

level Or ime 

Printing ney 


did exceed 


m these 


that, at le: for the period 1922-1935 


earnings in iron and | mov six cents to 13 cent 


ativelv uniformly with other du 
1 


goods industries, but moved up 


's hourly earni 


in the nondurabl 


than most industries 1n 
group and in the mt 
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TABLE 3 


Average Hourly Earnings in lron and Steel Industry and in 
Selected Miscellaneous Industries, 1922 and 1935 
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in steel. Thus, 
had bettered its . 
the other selected industries, 


increases within three cents of the in- those 
crease in basic steel 


The next five-year period, 1949 1954, 
: iched a point where 


showed larger absolute increases for 

ae le Ci ) that steel earnil 
lustries except petroleum refit 

1 an abnormally large 

1wous period The 11) 


] 
steel e: in was on 


itage basis me: 
ng exceeded steel, 38 per cent 
Shipbuilding had the low 


Up to that point, from 1934 through 


1954. the increases in steel earnings 
iT! 


. > - C«< 
were not far out of line from other +] 


I 


industries’ earnings. The increases , 


over this 20 yeal period were as follows 


Hourly Increas 


1934-1954 


14? 
% 24 

ns of cents-per-hour increases, 

petroleum exce¢ eded basic steel by five 

and inner! tubes 

’ steel 

ten cents 

\ In terms of percentage 

steel was led by both tin cans 

cking: and steel was 

both durable goods in 

manufacturing. Where 

ranked fifth in 1934, 11 

1954, with average 

in tires and inner 


troleum higher than 
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13 cents in excess of the 


steel 


> FQ 
*ase 1n basi 


overshadowed by the 
1954-1959, the in 


Although 


increase in 


steel 
creases in building and construction 
earnings had been consistently higher 


steel in the three previ 


than those in »] 
ous periods, and the result for the 25 


found building and con 


three cents below 


Phe 1959 average hourly 


peri rd 


year 
struction only steel 
increases 

ings in building and construction, 
than in 


electrical 


still higher basi 


was 
Data of earnings in 
building construction go back 
as far as 1940, so a comparison 
25-year period is 
the 


with steel over the 
lot possible However, in first 
two postwar periods earnings in elec- 
trical more 
than in 
1954 1959 


work rose substantially 


basi 
the 
work was only 
steel \s a result, 
period 1940-1959, 
trical work rose $2.50, compared with 
$2.24 in The 
other 
that 
those 


steel, and in the period 


increase for ele 


ten cents less than for 


for the 20-vear 


earnings in elec 


a rise of only steel 


comparison of steel with the 


miscellaneous industries shows 


increases in steel far exceeded 


the others 
earnings have increased more 


than other industries’ earn 


ave therefore resulted 1 
ii wha 12 t be ( 
“normal” interindustry re 


these ch have occurrt 


inges 


ars, with the 


the pas 
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ble factor that ties together 


is the existence of bargain- 


ing agreements, since one generally ex 


some close relationship in the 


pects 


wage increases among in 


movement of 


dustries that are covered by collective 


bargaining agreements to the same ex 
An analysis usu 
based upon a 


tent. factor 


1S made here, recent 


study of the extent manage 


ment various 1n 


! coverage 


contract 
dustry groups.* 
basi 
with 

coverage by labor 
t ( a ( 1949 and 


management 
1959, is Whereas 
n 1949, 


trans 


\ comparison of earnings 11 
industry 


steel and 11 groups 


relatively 
show! 


coming 
1959 basi 
nrst exceeding the 
second highest by 21 cents In both 
short periods, from 1949 through 1954, 


1954 through 


portatiol equipment 


steel] ranked 


and from 1959 
rease n earning 

ceeded those « 
In the first period the differ 


all the other 


steel’s favor over the industry group 


with the second largest increa was 


1 








TABLE 6 


Average Hourly Earnings in Basic Steel and in High Labor-Management 
Contract Coverage Industries, 1949 and 1959 


Average Hourly 


Earnings 
Industr 1949 
65 
Q 
9g 


Basic Steel $ 
Petroleur 
Primary 
lranspor 
Ordnance 
Rubber Products 

Stone, Clay and Glass 
Paper and Allied Product 
| lectrical Machinery 
Fabricated Metal Pro« 
Food and Beverages 


Machiner Electrica 


ind Coal Products / 
Ne te 
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als 5 


} 


tior 


ie quipment 


+/ 


} 


5 


3 

} 

lucts 16 
a 

y 


5 


l 
l 
l 
l 
l 
l 
i 
l 
l 
] 
l 
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(except 1) 


Source United States Department of Lab 


2.10 
; 250 


Increase 
1949-1959 
Per 
Absolute cent 


Increase Increase 
1949-1954 1954-1959 
Per 


cent 


Per 
Absolute cent Absolute 
SRR 
ov 
70 


2.21 


”) 
22 39 
$4 
1) 
1% 


37 


or, Bureau of Labor Stat 





\nother way of examining the di 
of this if 


hav c 


table to see steel earnin 


gone f out of line relative 


al 
other industries 1s to « ompare the 
ferentials of the earnings of basic ste 


the earnings in food and bev 


(the 


table) 


Ove! 


lowest « arnings 


1949 and 


fay OT 


ages group 


the 
1949 the differential in 


for 1959 
ot t¢ 


by 19 


increased to 


Was 3s cents o1 30 per cent 


this differential had 


cents or 47 per cent. Comparing basi 


steel and rubber products, the difte 


of steel ise from 


ré 
cents or ¥ per cent in 1949 
25 1959. Diffe 


ential in favor 


to 62 cet 


Or ent in 


of 


pel ( 


other industries s 


steel ove 


widening 


I 


similar 


\nother grouping of industries 


basis for comparison with 


based 


the 
index of this ¢ 


industry, 1s upon 
tive nature 
dustry. On 
is the degree ot 
in the industry 
of 


competitive it 


firms in 


as the more concentr: 


less likely 


the 
assumed to | 
presel ts di 


t 
at 


414 


ts 
I 


in basi teel ar n 


Ing’s 1n 


industry 
high degree 
1949 1959. 


these 


\ 


groups with a rel: 


of concentration and 


rhe 


TOU 
~ 


t he 


relationship of industry 


] 


e] ps to basic steel w:; ore or less 


1S 
as the relationship of steel 

by 

of labor-management contract 

expected 1! 

lly the sar 

Ilved. Differentials in 
stee! h id I widened, 
in the period 1954-1959, and 

7 1959 


same 


‘I 


f industry the 


to * groupings oO 


degree 
] 


*( coverage 


} 
+ 


was ) 


tha asica 


as seen 6 


x 
sy e 


ne 
IX groups 


favor 


een 


| 
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steel 


workers 


we uy re 
ive 1cirCd 
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TABLE 7 


Average Hourly Earnings in Basic Steel and in High 
Concentration Industries,’ 1949 and 1959 


Average Hourly Increase Increas 
Earnings 1949-1954 1954-1955 
Per Per 
Industry 1949 1959 Absolute cent Absolute cent 
Basic Steel $3.08 . ; ; 1) 
Primary Metals ; 7 / 34 
Tobacco l 3] 28 
Chemicals 
Instrument 
Petroleum Refining 
Electrical Machinery 27 
Transportation Equipment +; 28 
Rubber 16 30 
Stone, Clay and Glass 37 books i) 29 


1 The industries selected were based on data from Harold M. Levins 
Prices and Wages in Manufacturing Industries Study Paper No. 2] 
Congress of the United States, January 30, 1960, p. 7 

Source United States Department of Labor, Bureau of Labor Statis 


Absolut 


+ 
> 





favor of steel earnings exists, but the by 36.6 cent 
margin is narrower, and the number be explained, 
of exceptions ts larger the abnormall 

One possible explanation for this hourly 
widening differential is that the wage Before 
increases negotiated by basic steel difference 
and the Steelworkers’ Union were that vorthwhile 
much larger than those negotiated in $1.064 ir 
other industries. If this were the sole represer 
explanation of the differential one 1949 e; 
could casually attribute the whole dif 
ferential to the collective bargaining 

; 


et 


process. To test this hypothesis 
us first examine the period from 194! 
to 1959. During this ten-year period 
the industry and the Steelworkers 
Union negotiated wage increased total 
ing $1.064.7 Table 8&8 presents a de 
tailed account of all the negotiated 
nts that are included in this 
total. During this same ten-year period 
re hourly earnings in bas 


‘> 


he avel 


steel wet a total of $1.43. Thus 


the increase in hourly earnings ex 
ceeds the wage adjustments negotiated 


between the industry 
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TABLE 8 


Negotiated Wage Adjustment Between United States Steel Corporation and 
United Steelworkers of America, 1949-1959 


Date Amount of 
Increase expla of Increase 


1949 0 


De mber 1950 general 


increme! 
vene ral 


rement 


ent general incre: ay increas 
. lus ; Tr: t 1 cent 


ing increments betweer 


applyin 


lited States Department Labor Labor Statisti Wage Chronology 


ites Steel ¢ orpor ition 





| conditions. 


ln order to comprehend the rel: 


workers under specified 
Over the ten year period the cost of 


shift differentials rose by 2.6 cents for 


itive 
magnitude of this upward drift of 
$.366 in steel earnings, a comparison 
th similar drifts in other 
1949-1959 miums increased the 


is made wi every man-hour worked. Sunday pre 
average hourly 


industries over 
‘| ‘9. From the small sample « earnings by six cents and overtime 


rte 4 

shown in this table, it premiums by 4.5 cents. And the cost 
for work on holidays 
The total rise in 
mm 1949 to 1959 


the pel 1¢ rd 
| 


11) 
rdustries 
ar that the upward « of premiums 

ings in steel is significa rose by 5.8 cents.* 


than in other industries 


and tubes, with an upwar 
32 bl o cents. Subtracting 

the total drift in ear 
in earn still to be 


verage earnings fre 
due to these fringe payments was 18.9 
its, comes reason: this figure from 
if 36.6 cents 
How di leaves 17.7 cents 
tively large 
in the bast el industry factors whi 
explanation | i ase in so-called explain this upward drift of earning 
” id to the are ) the upgrading 


“tringe ! 


workers from 
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TABLE 9 


Increases in Wage Rates and in Earnings for Selected Industries, 1949-1959 


Hour! 


Industry 


* Data for industry based on Wage 
of Labor Statistics 
>» Data for industry bi 
Labor Statistics 
Data for industr base 
Statistics 
1 Rolling, drawing and 
Data for industry based 
Labor Statistics 
f Data for industry based on Wage Chronolo 
California Plants), Bureau «f Labor Statistics 


Data computed from Bureau of Labor Stat 





less skilled to more skilled jobs, with { iod, that 1s, In t ive years 
from 1954 through 1959. During this 
recent period, average hourly eart 
rose by $.88 Thus, the 
“ift during 1954-1959 was 27 


it 


the result that ther: now a larger 


per cent of workers in skilled, higher 
paid jobs than was previously the steel 
situation; (2) the gradual loosening 
of incentives over the years, permit 
ting many incentive workers to eart 


a larger percentage over base thar 
previously ; and (3) the increased « 
erage of workers under incenti 
plans, thereby permitting them to 


tain increased earnings 


in the base rates. These three 


without 


hange 
Cilla = ( 


fac tors have had their greatest impact 


t; 
during the past five years, Vv 
igs in basic steel began 


from the 
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skilled jobs, as indicated by the fol 
lowing figures :” 

Skill Category 

Unskilled 23. 


Semiskilled 


1954 1959 
4% 20.9% 
1X29 


»7 & 30.2 


Skilled a/ 
change in skill 


This 


categories had a relatively small eftect 


percentage 


upon the average hourly earnings in 
the industry. If the percentage dis 
tribution by skill category in 1954 had 
not changed, it is estimated that earn 
1959 would 


ings for the industry in 


been approximately 2.5 cents 
This figure is a fairly rough 
although it would 
the computations, that 


“cost” of this shifting in 


have 


lower." 


seem, 


the 


estimate, 
based o1 
maximum 
skill composition is three cents 

Over the five-year period, 1954-1959, 
ot steelworkers 


the 


the average earnings 


were also affected by increasing 


percentage of workers covered by in 


The 


dustry’s employee S COVE red by incentives 


centives percentage of the 1! 


increased from 49.2 per cent in 1954 to 
which 


cent 


62.7 per cent in 1959 means 
that there 
covered in 


In 1959 the average 1 


more 
there 


13.5 per 


1959 


were 
workers than 
were in 1954. 
17 


hour of all 
50.1 


centive earnings per 


cents 


centive workers was 


\ssuming that the 13.5 per cent add 
were aiso 


tional incentive workers 


averaging 50.1 cents per hour in in 
centive then the 
these additional incentive workers in 


earnings, cost of 
1959 averaged 6.8 cents per hour for all 
employees in the industry ($.501 
135 $.068). Thus, average hourly 
earnings rose by 6.8 cents from 1954 
1959 as a result of the increased cov 
erage of steel industry employees by 
incentives 

incentives 
the up 


The increased vield of 


has also had its effect upon 
ward drift of average hourly earnings 
The fol 


applicable only to 


basic steel industry 


in the 


lowing statistics,’ 
entive workers in basic steel, 
the increase in the vield of 


from 1954 to 1959: 


1959 


1954 
\verage base earnings $1.933 $2.423 
ge incentive earn 


verag 


i } F 501 


1 Oo 
ny 


Per cent 
ings over base pay 16.2 


ncentive earn 


20.7 
If the percentage of incentive ear 


ings over base pay of incentive workers 


had remained at 16.2 per cent, 
to 20.7 pei cent in 


rather 
than rising 1959 
le average incentive earnings of 
ve workers in 1959 would have 
5.393 '* rather than $.501. This 
cline of 10.8 cents for incentive 


one assumes there 


in the percentage of 
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incentives in 
the 10.8 


cents would average a 6.8 cents ?° de 


employees covered by 


1959 (62.7 per cent), then 
cline in earnings for all employees 


both 


incentive and nonincentive 


There is obviously a direct relation 
ship between the gradual rise in the 
the 
in the percentage of employees co\ 
Neither is inde 


However. in 


yield of incentives and increase 
incentives 


the 


order to perform the above stati 


ered by 
pendent of other. 
manipulations it was necessary to as 
sume that each was independent \s 
1! dependent fac tors, @ac h indicated 
the effect of raising the average hourly 
y basic steel by 6.5 cents 
1954 to Making slightly 


ditferent assumptions can reduce the 


earnings in 
from 1959 
t of each fac tor from 6.8 cents to 
both factors 
effects. How 
their 


cents but again, 


show identical money 


ever, if one takes into account 


interdependence, the cumulative ef 
the factors 
significantly less than their computed 


\veraging the in 


fects of two would be 


sum of 13.6 cents 


ve earnings for all employees 


nonincentive, 1! 
19?) 


ith incentive and 
1954 


($.501 time 27). one finds 


and in 1959 
that the 
rose fron 
10.3 


— 217 
($.313 times 
average earnings 
$211 to $.3 an 


! whi into account the 


increase oft 
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gether account for approximately 10.3 
cents, while the minimum effect would 
be 6.8 cents 
lo recapitulate the analysis, we 
that while 
basic steel rose by SS cents 


found average hourly earn 


ings in 
from 1954-1959, wage adjustments ne 
gotiated by the industry and the union 


totaled 61 cents, leaving 27 cents to 


be explained. The increase in pay 
ments of fringes amounted to 16.5 


10.5 cents un 


additional 2.5 


cents, thereby leaving 


cents 


explained \n 


may be explained by the increase 1n 


the percentage of skilled workers, still 


leaving eight cents. If we use the 10.3 


cents maximum efttect of the two fae 


] 


tors, the increased vield of incentives 


ind the increased percentage of incen 


tive coverage, we over-explain our 


ase However, the actual effect of 


these two interdependent factors 1s 


ween 6.8 cents and 10.3 


that we 


somew here bet 
we may conclude 


| the basic composition 


ve explaine 
the abnormally large rise in aver 
hourly earnings in 


g the period 1954-1959 


4 


e the same or 


probably presen 








increase in the percentage of incentive 
workers 


The collective bargaining complex 


in basic steel is rather unique, com 


pared with the relationships in other 
Most of the 
] 


stee! 


\merican industries 


postwar wage negotiations in 
were accompanied by strikes, 
the 


hard and 


and union 


fight 


rather long duration 
has been willing to 


long for sizeable wage increases. Be 


cause of the significance of the in 


dustry to the whole economy and be 


cause of the length of the strikes, 


government intervention sometime 
sometimes indirect has 


and there is little doubt 


direct and 
been common 
that the effect of this intervention has 
settle 


Size oft 


increase the 
addition. the 


heen to 


ments It industry 
has been 17) the econom position of 


being able to afford larger-than-average 


adjustments when ‘gotiations 


wage 


have taken pla ce 


Che effects 


bargaining upor ages in an industry 


or firm have been discussed in numer 
\ 1956 


the question: “Does unionism tend to 


study raised 


warp the wage structure away 


trom 


competitive’ shay 


‘normal’ or 


ind the n cone luce d as follow Ds 


‘In United States, under partia 


unionization, it appears that collective 
bargaining has had i 
structure 


and the 


however, 


some of 


may lead to 


dustry differentials 


In the period 1954-1959 the differ 


ential between irnings and earn 


steel r 


in other industries was widened. 


ings 


1 


and collec tive barga ni yr Wa an in 
portant fa 


1959 only tw 


From 1954 through 


collective bargaining tlements 


were 


made in the steel] 
and the other was 
ment i1 


1956 prov idir 


1957 al d 


justments in 1956 


addition to the special charac 
the collective bargaining « omplex, the 
timing the negotiations turned out 
ra\ le to the 
1955 and 1956 were vears 
expansion. Output and 
steel had risen sharply from 
1, W 1e 1955 


recession 

tle ment wa 
greement was 
of economic expan 

election year, and 
avs Saw pressure upor 

Che settlement 

pro idins 


wave 


agreement 


' 
genera ncreases 


and 1958, a cost-of living 


tringe bet 


term agreement for the 
d its timing cc 


re opportune 


havi 
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The increased yield of incentives 
the of 
earnings over base pay of 
incentive workers advanced from 16.2 
per cent in 1954 to 20.7 per cent i 
1959, is also not 


in steel, whereby percentage 


incentive 


an important factor 


in explaining why steel earnings in 


creased more rapidly than earnings in 
This 1s 


an increase in yield from incentives 


other industries so because 


over time is a common phenomenon 
incentives, 


increased 


with 
the 
incentive yields could offset the in 


in many industries 


and in such industries 


creased yield in the steel industry 
the of 
incentive yields on hourly earnings 
the 


workers 


lLlowever, impact increased 

1S dependent 
the 

COV ered 


to 


an industry upon 


percentage of industry's 


who are by incentives 


cording a recent study 
11! 
workers in manufacturing 
in May, 1958, only per 


m incentives, 


; million production and related 
industries 
cent 


70 


2/ were 


ranging from per 
the 


apparel industries t 


in leather footwear and in 


men's and boy’s 
10 p< 
ing industries as aircraft’ and aircraft 


‘r cent in such large manufactur 


products, industrial 


1] 


parts, bakery 


chemicals, sawm} and millwork 


Ing 


industries could 


Thus, in not many 
the increased yield of incentives have 
the ettect the 


average 


same upot! industry's 


hourly earnings 
steel 
The final 


tion that requires explanation is the 


aspect of the steel situa 


St¢ 


1 
Increase 1M 


the percentage of stee 


workers covered by incentives. Cover 


cent in 1959, an increase ot 


points. This is a significant 1 


and 


crease for a five year period, l 
had the effect of raising average hourly 
earnings in the industry by 6.8 cents 


What 


by 


makes this increased coverage 


incentives of great importance is 
earl 
Mar 


av. 1960 P 


Extent of In 
ufacturing,” M 


160 


Lewis 


nis 


that, in there has 


been no increase 


industry generally, 
in the percentage of 
workers covered by incentives \ 
study of 56 manufacturing industries 
| the of 


combined showed 
unchanged 


proportion 
workers from 
1958: that is 
30 per cent for 
\ special n ol 
showed that the 


workers paid on 


incentive 
1946 to 


remained at 


the proportion 


a period 
of 12 years examination of 
17 of the 


percen ave of 


industries 


e basis in 1958 differed 
earlie stimate by only 
points in four industries, had increased 
by three or more points 
hac 


points 1 


dustries, and 
more 


is difficult 


he proportionate use of 


methods of wage 


1 nent 
paymen 


facturing as a whole 


dividu ndustries 


apparent reason for 


change markedly durit 


years 


The extension of 


onal ere 


1 ups or we 


industry 


tional ba 


and thi ] Steelworket 


‘nsion I 
a pial t 
uently under pressurt 


a result 
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It appears that some steel plants and 
steel companies have acquiesced more 
readily than others to the demands of 
for the 
the in 
resulted in in 


1 1 
hrocal unions 


or 
ot 


employees 
extension incentives If 


creased coverage has 


creased production commensurate with 
the increased cost, then those companies 
been extending incentives 
their labor 


However, if 


whi h have 


have not increased unit 


cost as a consequence. 


the increased coverage has resulted in 
| costs, then the past 


higher unit labor 
4 
trend of ing reased incentive 


be of 


hve-vear 


cove appears to dubious 


rage 


value to the industry 


Summary and Conclusions 
that the 


The ey iden e 1s cone lusiy e { 
earn 
othet 
onin 
1954 
widening in steel’s 


terentials in average hourly 


Y between basic stee! and 
have 
cantly in the 
1959. While si 
favor began taking place in the period, 


1949-1954, 


ex¢ eptions, 


sign 


widened very 


industries 
five-year period, 


me 


small and there 
the 


it Was very 
such 


as tin Cat 


were 
industry and the meat packing industry 

The principal factors in the 1954 
that led to abnormally 


1959 period 
increases in average hourly earn 


large 
and there fore to a widening ot 


ings 


differentials over other industries 


ee 


were 


substantial negotiated wage ad 
} 


in a unique 


complex, containing a 


with strong power 


an industry 
yovernment 


product market press 
nagement to reach a settlement 


fOll ttidlliad 
] 


and the accidental timing 


a three-year agreement 


cently introduced premi 


for Sunday and holiday 
steel industry where continuous-p1 


ith the 


0 


cess opera 


resultant average payment to 
rising from 2.3 cents to 11.8 cents pe 


the 


lwor ker Ss 


+ 


in reased per eC! 
covered by 


en manufacturing in« 


ral | 


genera 


ave 


Earnings of Steelworkers 


vorkers 


I 


workers, re 


percentage if incentive 
sulting in a rise in average hourly 


earnings in steel of 6.8 cents per hour 


premium pay 


The last two factors 


coverage, an ounted 


ments and incentive 
to an upward push of average hourly 
16.3 cel lf e: 
by this amount, 


4« he 


irl 


the 11 


earnings of 


were reduced 
earnings 


1959, would 


purly 
1954 


pe riod 


steel 


have been less bituminous 


i and electrical work and 


ing 
CSS 


1! CX 


meatpat king and 


The 


ings 


movement <¢ 
ear! in basi 
195 has 


tion” in the interindustryv wage struc 


+-1959 resulted 


considers 


‘normal 


i one 


ture of the economy 

the pre-1949 structure 
terest 

present 


ruture 


nm tavo;r 


in the future 


impossible t 


t 


certainty 


degree oT 
bnormal 


arnings 


compe Tif! 


substitute prod 
d plast 


Sh enenture 








addition, the fortuitous timing of the > con 
1 increas¢ 


1956 agreement may never occur again. 
lworkers un 


Thus, the large wage rate adjust 
' Orc ie ! ntive iS running counter to 
ments in steel during the period 1954 
. ; , other manufacturing 11 
1959 are not likely to during ; 
. lu which have been maint: 
the next five vears; o1 lv, : 
1 ‘ < ve { te coverage 


other industries he ure ’ els 
. \ unde incentives. Che 


incentives need 
ecia 
liminating the , 
] ited in 1954-1959 Back 
the period 1945 1949 the average hourly 


earnings in two industries, bitumin 
‘Tage l \ earnings 


us mining and ‘troleum refining, “ 
+ ; \ a period tw 1947 ar 


rose mucl arply than in ;% , 
‘ \ mn incentive yi 


other indus * many of 1 zs 

large dur: 

showing 

refining rose 58 cents and bitun ; a7 
cents. But in tl llow eatataah 
1949-1954 SU ts le got vetween 


showed in 


1 
1Us 
i 


[The End] 


Turning to the first quarter of 1961, the results reflect the general level of business 
activity in steel-consuming industries and some continuation of inventory liquida- 
tion. The figures contrast sharply with those for the first quarter of last year, 
when customers were rapidly rebuilding inventories drawn down by the strike of 
1959.—Roger M. Blough, Chairman of the Board, United States Steel Corporation. 
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NLRB Jurisdiction 
and Labor Arbitration: 
“Uniformity” vs. “Industrial Peace” 


By FRANK CUMMINGS 





jurisdictions overlap? This article 


What happens when two “‘exclusive’’ 
discusses the doctrine of constitutional supremacy of federal law and the 


desirability of promoting industrial peace by fostering arbitration. 
The author says several types of disputes should be more completely 
excluded from arbitrators’ jurisdiction. Frank Cummings is a member 


of the New York bar. 





OF ARBITRATION as 


a THE GROWTH a 
settling labor disputes is certainly a healthy devel 
almost unreviewable jurisdiction granted labor arbitrat« 


tion 301 of the 


between labor arbitration 


/ 


Taft-Hartley Act 
jurisdict 
the “exclusive” jurisdictior 


\rbitration may im 


OO OOF 7.00% 


Hay 


Jurisdiction 





formance of what may be an unlawful There is a growing area, however, 

act’? If not, who has jurisdiction to jin which the two “exclusive” jurisdic 

stay compliance with the award ¢ tions overlap and the underlying poli- 
cies conflict.’ The conflict, furthermore, 


Conflict of Policies is aggravated by the occasionally mis- 
Su leading doctrine that arbitrators’ 


Perhaps the two most familiar 
jurisdictional doctrines awards are not reversible for “mistake 


preme Court 
in the labor law field are (1) that the = of law 


National Labor Relations Board has 


-xclusive jurisdiction (with a few spe : i [ j 
; ei | Possible Overlapping Situations 
cific exceptions not germane here) 


over unfair labor practices * and (2) Many courts have 


] 


that in disputes involving alleged vio bitrator has jurisdiction to restrain an 


lations of labor agreements containing ; 1 breach of a lal 


act, even 
arbitration clauses, arbitrators have’ though the same act may an unfair 
exclusive (and almost unreviewable) labor practice n mat such cases 
jurisdiction The former doctrine 1s F course. it 
based upon the constitutional supret 
of tederal law 
congressional intent to insure uniforn 
~ r 1 occ 
application ot national labor pos \ " 
' to find an 
the latter doctrine is based upon the 
act inno wa 
promoting industrial ; ‘ 


arbitrati 


metho 


sputes in the lab 


exXalnpic 


i rade ( uncil 


] { 
1959) 
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the Board from finding the same act 
to be an unfair labor practice.” 


' 1 
rT ce 
practl 


h cases. however, do not exhaust Board orders 


ut 


the possibilities. The union might be desist trom 


the complaining party in the arbitra company 
ile the employer might be the 


discriminatory 
party before the Board. Sup tor has ordered 
example, that the union de 
at the compat \ ; 
coercive act (dis 
loyee because the 
union membership 


han nonpayment ¢ 


itl 


ippose further that 


1 iT 
YTrieva 


Jurisdiction 





ment proceeding would not be quite e how can 
so apparent if the Board had not 


reached a decision in the case (or tan unfair labor pra 


even issued a complaint), and it would conflict mentioned 


be much less apparent if no charge dormant within every illegal contra 


+ 


the time the court was asked to en i fact that such a conflict is dormant 
force the award within every ambiquous contract claus« 


Under such circumstances, should which is lawful under one interpreta 
the court entorce the aw: tion al unlawful under another 


employer argues that of Suppose, for example, that a contract 


awarded act is ; fi lab contat an ambiguous recognitiot1 


(and the case invol lose use whi ‘ interpreted by the 


it will u l ic not! an [ an agreement to 
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Vargaining agent of 
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*n in the future 


i new plant in 
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to pertorm 
\ depriy i! 
new plant of 


Oo choose their 


DMiant 
al 





nize the union 
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Che Case seems 
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emplovees a 
may 


emplover 
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union as the 


nay e com 
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Ir Statutory 


suppose that 


ittac hed physical extension of tf 








Arbitral ‘‘Finality’’ 
and Related Difficulties 

The employer's predicament is com 
pounded by the following all-too 


familiar elements 


(1) Many labor arbitrators are not 


lawyers and do not feel competent to 


interpret the National 
tions Act. Indeed, many labor 
tors vho are lawyers hesit 
interpret o1 apply the act 
“hs - , 
unlawtul, 
f the fac 


irisdictior 
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diction. The theory, however, is not 
much help to the enjoined picketers 
unless it prevails in court. 
time the appeal is heard, the strike is 
The employer (via the 
injunction thus that 
which, had it been obtained by threat, 
other 


often over. 


route ) obtains 
coercion, or by almost any 
means, would have been a ¢ lear viola 
tion of the act. Yet interference witl 
employees’ rights by obtaining a court 
(under Clyde Taylor) 
the that the 

lies the 


order is lawful 
apparently on theory 


union’s remedy not with 


Board but in an appeal of the injun 
tion 

The application of the Clyde 
doctrine to conflicts between 


and arbitrators’ jurisdi 


seem 


jurisdiction 


even more trouble 


would 
since the arbitrator, unlike 


not ordinarily reversible for 


ward is not 
leading New 
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: hin oll all. A 
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so hole 
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and the company was therefore ordered 
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round that a section of the New 
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is involved, since only the Board has 
jurisdiction of that subject matter 


Board's Approach to Conflict 


The logical forum in which to arrest 
operation of an “unlawful” labor arbi 
tration award might seem to be the 
Board itself. Indeed, two fairly recent 
Board decisions, Local 140, Bedding and 
Drapery Workers Union,** and Rk. / 
Wyatt Manufacturing Company, In 
did indicate that the mere request for 
institution of, and maintenance of 
arbitration proceedings as an attempt 
to achieve an unlawful objective might 
constitute an unfair labor practice 
which would be restrainable by the 
Board. Those cases, however, were 
decided at a time when the Board was 
following the rule laid down in H / 
Carter.** The Carter case held that the 
obtaini y of a state « urt ordet could 
be an unfair labor practice. Carter, 
however, was overruled by the Board 
in Clyde Taylor.2* The Drapery Wor} 
ers and Hyatt decisions. therefore 
seem to be « stionable vital 
If the Board 


with 
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is easier and less expensive to let ‘ representation of a new plant 


arbitrators decide unfair labor prac \ department Oo! employees in 


tice and bargaining unit questions new job classification, should be un 


The result is often not only a usurpa arbitrable. A perfectly adequate rem 
tion of jurisdiction but also a gross edy tor such grievances is available at 
deprivation of substantive rights guar the Board. Likewise, all matters in 
anteed by the National Labor Rela 


s Act security (for example, what consti 


the proper scope of union 


ving 


Usurpation of the Board’s exclusive tutes “tender” of dues under a union 
jurisdiction is not a new activity security contract) should be unarbi 
both state and federal courts have trable 
been trying it for years. It was not lhe issue is not jurisdictional purity 
the Board, however, which finally re versus “industrial peace.” The argu 
pelled the courts’ invasions, but the ment for expanded arbitration juris 
courts themselves — particularly the diction to insure industrial peace is 
Supreme Court. Likewise, if a solu founded on the assumption that the 
tion to the jurisdictional conflicts alternatives to expanded arbitration 
stemming from the arbitration process jurisdiction are strikes, picketing and 
be found, one should seek it in industrial warfare. But when it comes 
the courts to matters within the exclusive juris 


In a sense, the problem calls not for diction of the Board, the alternative 
resolution but for dissolution. The is simply a Board proceeding 
answer lies not in finding means to The issue, properly, is not, “Do we 
isure that awards are consistent with  |itigate or fight?” but simply, “Where 
the act, but in insuring that those ve litigate?” A proper answer 


} 


A ’ ny lira » ] 7 sctio? 
cases which involve Board questions the latter question, squarely given by 


oe ant arbiteated at all ; ' ' ; 
are not arbitrated at ali the courts, should and would dissolve 
\ll grievances involving bargaining the jurisdictional conflict once and for 


~ 


it questions, whether the question all [The End] 


COMMITTEE TO DEAL WITH CORRUPTION 
IN LABOR-MANAGEMENT FIELD 


\ttorney General Robert F. Kennedy and Secretary of 
\rthur J. Goldberg on April 20 held the first meeting 


~ 
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nittee established by the Justice and Labor Depart 


th corruption in the labor-management field 
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The New Climate 


for Collective Bargaining 
By BERNARD D. MELTZER 





This is an assessment of the present state of collective bargaining and a 
discussion of possible future problems to which management and unions 
may look forward. It was presented before the Ninth Annual Manage- 
ment Conference of the University of Chicago Business Schooi on March 1. 
Bernard D. Meltzer is professor of law at the University of Chicago Law School. 





A [ REFLECTED ON OUR TOPIC, I became increasingly con 
cerned about my assignment. \t first I derived some comfort 
from a rather old story about the dream of a young lady. She dreamed 
that as she was lying in bed, a wild-eyed man burst into her room, 
dragged her down the stairs, out of the house, and into a 

The intruder sped over city streets, into the country, 

dark, secluded spot, and roughly pulled her from the car 

terror, she managed to ask: “What are you going to do with me now 
The answer was: “How should I know, lady; it’s your dream But 
the more I thought about that story, the more I worried—and 
about the young lady. For if anything is clear about our top 

that the climate for collective bargalr Ing 1S shaped by 
conflicting dreams, aspirations an Chere is no 
sensus as to how these conflict suuld be ‘conciled \nd 
torrent of discussion, advancing with varying explicitness a 
one value at the expense of another \s a result, there is 
| j 


appraisal of the general climate may be based on soundings 
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that are incomplete, and that wholly personal dreams may 
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There is a second and 
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the law 


different rel 

The current climate 
for Reuthet 
significant va 

For example, uni 
be pushed to a vi 


May, 1961 Labor Law Journal 





ve final difficulty comes from the been told tha 
word “new.’ That word presup e governe ’ 
poses some fixed base period \re The Soviet system gives the 
we, for example, talking a t 4 ance of internal 

climate in relation 1e Such a system 


a 


appeal 
and Taft Hartley? make 


nd the thirties 
1947 
ach of those statutes marked impor 
tant shifts in opinion. And Landrum 
Griffin marks another shift, especially 
to corruption and despotism 
But the climate for 
Is to be a continuum, 
egislative 
i changes, there 
identifiable referet 
turn 
novel 


ces or, indeed. as 


most important 
creased concert 
An obvious 
attitude lie 
msequences of 
such conseque 
ggerated, they 
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Wage increases typically running 
from 3 per cent to 5 per cent, 
plus various liberalizations in fringe 
benefits are predicted as the prob- 
able result of 1961 bargaining by 
AFL-CIO’'s ‘‘Collective Bargaining 
Reports.” 





Furthermore, 


old 
] 


organized labor bac ked by legal pro 


vide for their age 
tection and moral approval has since 
the thirties 


numbers and apparently in power. | 


dramatically grown in 


say “apparently” because power is a 


fuzzy word and is meaningful only 


talk 


specified objective Ss 


if we about 


power to ichieve 
While these changes 


were becoming accepted, employed 


\merican workers, organized and un 


organized were in the postwar pe 


enjoying a material progress that 


the envy of the world 


There 


poverty and the enduring problem of 


remain dismal 


p rT kets 


our system, full employment But 
there is increasing doubt that u 

through collective bargaining can do 
Indeed 


reyer ted the 


much about those problems 


most economists have 
purchasing power rationale which was 
one of the justifications for the Wag 


ner Act 


turned 


And a good many eco! omists 


that 


have 


justification on its 


that infl 


have 
head 
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plishments of ‘rican 


and suggested 
unemployment both 
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price for he significant ac¢ 
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\gainst this backdrop, Samuel Gor 


ers) philosophy of “more 
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the contrary, 
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nanced by the weaker elements of the 


community and especially by lower 


con 


paid workers who pay more as 


sumers and who are excluded from 
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force. If so, it cannot be assumed 


that managerial conduct in the inter 
ests of the enterprise will be socially 
union may 


responsible. The powerful 
then be justified as a form of counte! 
vailing power which will siphon oft 
some of the monopoly loot for work 


ers. Such a sharing has a 


appeal Nevertheless the 


between union and enterprise powe! 


interplay 


may result in 
aggravating the position of the 
sumer. This interplay may be 
panied by mutual recriminatior 


strike. But when the rhetorica 


al 


your houses’ 


| 1 ess 
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to my knowl dge has devised 


; 


wr discharging those 








‘ : = . inomeer 
Pay for leave time away from the the peace and t . a at 
plant accounted for 6 per cent of 
factory production workers’ gross 
annual payroll in 1959, according 
to a survey of employer expendi- 
tures released by the Bureau of or 
Labor Statistics. niscent of the sugges 


interest Chere is the suggestion that 
the third chair at the bargaining table, 
the public’s chair, 1s be filled by 


neutrals picked either by the parties 


~ 


bv the government. This 1s remi 





compromises are « a horse 

trade but not in a holy war waged 

on behalf of the community 

bargaining by press release often 

terferes with the flexible search 
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at the heart of collective bargal! ing int ()ne reason 
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parties have picked them to lubricate 
the bargaining process and have fixed 
the time when they should be called 


a half way house between 

gaining and government direction 
society whose genius is compromise, 

The imposition of neutrals by the me should not automatically sniff at 

government is, of course, an entirely alf-way 

different matter. Where such inter wit intervention 

vention becomes typical, the prospect 
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Wil 


houses But if | 1 


iT argalning 
produces 
able’’ amount of strikes 
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Familiar interventionist devices are 


being supplemented by proposals and 


arrangements designed to avoid dis 


putes and to promote sound settle 


ments through advance studies of 


problems in particular plants or in 
national 


dustries or by meetings of 


councils drawn from labor, manage 


ment and the universities. Both types 
of arrangements may be useful at 
least as a symbolic recognition of the 


and 


interests in 


need for quiet, long-term inquiry 


of the important genera 


+ 


volved. As for more concrete benefits, 


my own hunch 1s that they will in 


crease accordingly as the agenda for 
studies is more rather than less 


We know that it 


easier for parties with clashing inte 


such 


specifi is usually 


ests to agree to a solution of particular 


as opposed to an 


problems 


doctrine which 1s to g 


problems whose shape at 


are largely unforeseen \s 


there are justifiable doubts about 


value « meetings, which 
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the absolute number of 
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industries 


union may decline because 


of changing technology, more effective 
foreign competition, and changing de 
mand. Numbers are important to any 


organization, as an index of success 
source ot 
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and of political power normal 


pressures for organizat success 
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ing 
order to solidify the loyalties of any 
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established, the criteria as to its mag 


nitude may be a fertile source of conflict 
Chere are other difficulties which NCOUTALE 
| must pass over. The point which | 

ld emphasize is that bargaining 
matters may be 
ig the effects of 


ploited to blocl 
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he End] 
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Labor Relations Law 
By SYLVESTER PETRO 





This article is a review of significant developments in the labor law field 
of 1960. It is reprinted with permission from the labor law chapter 
of the 1960 Annual Survey of American Law, copyright 1961, New 
York University Law School. Sylvester Petro is professor of law at the 
New York University School of Law, and a member of the Illinois bar. 





{ips SUPREME COURT OF THE UNITED STATES domi 
nated labor law developments last year While most of the 


Court’s decisions seemed unsound to the present reviewer, and some 


disastrous, they had the merit, anyway, of evoking several solid and 


some even brilliant dissenting opinions by Justice Whittaker. In 


long-run terms, the most important of the decisions dealt with proce 
dural and jurisdictional issues—the scope of the authority of arbi 
Norris | a(suardia 


trators, pre-emption, and the relationships between the 
n policies and other federal labor policies The Court’s 


Injunctio 


ing that the Taft-Hartley prohibition of union restraint and 


coercion does not apply to stranger pi ke tit gis de« idedly noteworthvy. 


as were other aecisi Ss on more detailed 


The pre-emption doctrine is for the prese «ducing the contri 
bution of the state « to the developmen ‘ laber relations law 
However, with Justice Whittaker and nun other federal judges 
assuming more and more responsibility | tion, labor 
relations law is still not the exclusive domain of » National Labor 
Relations Board, and the prospects for sound and wholesome develop 


ment in this field are therefore not entire 


Jurisdiction and Procedure 


The ancient issues persist Some ¢ eresting decisions 


last vear involved the old questions of pow jurisdiction and pro 
ly exacerbated 


cedure In labor relations law these ssues are pet uliat 
because of the tangled statutory, procedural and jurisdictional struc 
ture. The most interesting cases involved the power relationships 
between the constitutional courts | the (probably unconstitutional) 
National Labor Relations Board; between the courts and arbitrators; 
between the federal and state governments: and among the various 
and conflicting labor policies expressed in federal statutes Access of 
union members to the courts was also the subject of some interesting 
decisions 

It has long been thought that 1 nans rights are genuinely 


secured unless he has the e ight | free access to duly 
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Courts and the NLRB. Ou; 


Labor 


authorized and legitimate courts. Trends 


in labor relations have all been the 
ra number of years, and 


vas no exception. In past 
years the Supreme Court of the [ 
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makes little sense. Perhaps in most is the guid pro quo for broad arbitra 
instances the o! ion 1s loosely ion 1 us both naive and legally 
accurate, but it isn't necessarily so 

Suppose the parties should negotia 


a collective agreement itra 


strike clause but without 


1 commercial 
for arbitration ustice us +s it is a for “industrial 


i 
saying that he 


‘ 
ivreement 


authority 


as is “usually ch 
no-strike clause ies confide 
a union-shop commor 


} 
fiat assertion that 


446 


trust in hi 
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nent.’ \gain this is only a frag 
truth less than a 


Upon 


ment of the much 


halt-truth—of dubious relevance 
rare occasion, unions and employers 


both 


and he serves 


ind a person in whom 


they 
repose great ¢ onfidence, 
them over long periods Far more 
arbitration is of the short 


There 


writing o1 
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this 


ariety 
deal 


with much talk of a 


great 
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think 
KNOW nothing a 
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to pass judgment 
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the Tenth Circuit ruling last year that year While Taft-Hartley issues 
the current federal policy favoring dominated, the courts made a_ fat 
enforcement of collective agreements — start on fixing the meaning of the 1959 
should prevail over the Norris Act.** Landrum-Grith1 amendments Per 
\n early decision from the Supreme haps the most no le deci 

Court should be forthcoming on this that of the Supreme Court in 
important issue brated Curtis case, 

| keting (of the | 

union bias would seem to suggest that ; 
the Norris Act will come out on top. violate the older and 


After all, if the nation’s internatio1 
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The present majority's strong pro pi 


ibited by Landrum-Grithn ) 


Ikxtreme 


ence 


incts of union lead ‘xaggerate inl vie pr 


Occ 


number of cases, 


the Court held where a unio1 


ships sailing under foreigt ome harsh 


arks about the w: in which the 
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ys, there is little likelihood that * 
't-Hartley policies wil Gevernor of Minnesota chose to meet 
prevail tl il threat posed by union v1 
Position of individual employees. ilies La 

\ pair of rulings in one decision of ind the NLRB's ren 
the Pennsylvania Supreme Court MM g procedures 
shows that court thumbing its nos¢ um! 
at the current national preoccupatior 
with strengthening the position of 


| 1 ] } 
ndividual union members I 


the court ruled that an indivi 
iployee has no right to sue 
pl ve! for 
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agreement; if the union 1 t 


empl vee s 


yurt 1¢€ nN 
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in tain an 
In 
the 


cause of alleged refusals to bargain 


good faith after the strike began justice 


case of bloc kading by ered 
Electrical Workers in 
the General Electric Company 
Board that 
ot 
constituted unlawful 


a similar 


al dispute with 
the 


ruled “nonviolent block 


access to company premises P 


Ing’ 


coercion = ¢ 
courts 


movi 


though nonstrikers did manage 


to the if 


through pursuits 


convictions were 


Carolina Supreme Court against agents 


Workers 
cle predatio 
the 


nauseating 


of the Textile 
with violent 
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the Mine \\ 
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judge federal 
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among the subdivisions o Judge Fahy dissenting) 
t an 


e the obviously correct a 


ices i 
> - 


it held both the union and the 


lapping 
&(b), defining union unfair pract 


although not to quite the same extent, 
untair practices in 


and until the present problem arose employer guilty of 
collective agreement 


no one ever suggested that overlay neg 11 
inti ion lacked majority status 
no etfort to 


ping among the umion t 
should force a restriction 


Justice Brennan's reliance 
(b)(] \ employees have the right to bargain 


the employer made 


in their nat 
| test the union’s majority claim If 


ural reach 


the overlap between 
and &(b)(4)(C) as a ground for his’ collectively through representatives 
decision is therefore without basis of their own choosing, it seems cleat 
that the employer coerces them in the 


reason or authority 

to hold that strange! exerciste f that rignt when he m pose 
sia Ee ee ee 

he regarded a< nem a repre entative 

rejected And if 


hibited S(by(L)CA without . 
' 1 the employer t 


clearest indication in the 


history’ of such an 
enough: statutory languas 


islative historv—is what coun 
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Landrum-Griffin amendments w law's prohibition « 
of the new law p 1 ‘ting for « 
precisely the kind of picketing nition purposes 
in the Curtis 
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rganizatior 
involved 


ip 
case, making it 
an unfair practice for a union to picket J 
for recognitio1 


plies Vi 
n or in 





Ion order to organize 
where in 


employees 


the preceding 
12 months it has been defeated in 
1 el should not 
Court to 


But that fact 
nduced the 
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picketing lawful ut 


inder 
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indrum-Griftin 
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Brennan was to take 
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Li 
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overrule the 


cde yree th: 


Suprem« 


Phe 
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Rather it concerned the meani 

charac ter of all Stranyver 

Provoked by the difticultie 

the exculpation of “publici i 

; ” aoe ared ne must 


judge SWwy . aid: ; ' 
; girs : nition 1s a direct and 


imagine any 


pi keting perta 


failure Or I 


members or 


While 
Tehan spoke 
ply th 
provis 
Subdin 
vinced tha 
the picketir g 
of the 


Status 


© 66.456 


19? Ret 





\s to the expedited election without 


rior hearing provided for in the first 
| | 


proviso, the Ninth Circuit held 


in 


has 
that no const 
fringed sanction 
(such or damages) can 

mn subjected 
ithout a prior hearing 


ed, due process 


thems« ly 


ives 


| 
peen 


“ity) 


Relations Law 


fully reflecting the statutory language 
By and large, the 


courts have been 


sophisticated 
yn good faith 


iformationa iw: they 


their evaluation of 

sten 
numerous declined 
wording 


credit mere chat ge 
y other 


1 1 


ne 


Discrimination by unions. 








International Association 


NLRB 


prac tices 


Lodge 1424, 
of Machinists v involved a 


complaint of unfair based 


on charges by employees that they 
had been compelled by their employer 
to pay dues to the respondent union. 
Phe compulsion, while predicated upon 
with the 
the 


actually occurred 


an agreement negotiated 


union some ten months before 
charges were filed, 
within six months of the filing of the 
()n these facts, the Supreme 
Court of the United 
opinion by Justice Harlan, said that 


Section 


charge 
States, in an 


is barred by 


the complaint w: ’ 
Justice Harlan 


10(b) It is true 
that compulsory 
in the union constituted a 
the act—but 
union-shop agreement itself violated 
Harlan 


noted membership 
continuing 
if the 


violation of only 


the act. That issue, Justice 


observed not be 


could unfortunately 


tried, since the contract had been ne 
gotiated more than six months before 


the charge was filed 

\s Justice Whittaker pointed out in 
his extremely able dissent 
ditt ulty 
Che 


com 


another ot 
srU cr ‘ +} . | 1 
ny OpmMions ne bhOovical 
was all in Justice Harlan’s mind 
charged in the 


unfair practice 


plaint was not the invalid agreement 


it was the compulsior 

of dues, with discharge o 

employees as the | 
Phe complaint 

oft charges filed 

the alleged unfair 

) barred no 


complaint 


Section 10(b 
ot the 
the complaint needed 
tion of the 
contract was 

fense. But 

the contract 
plaint of diserim 


the 


Issue DI 


peculiar to 
and the majority 


validity 


should be barred by a statute of limi 


tations, but that as a consequence the 
otherwise valid complaint should fail 


] 
i 


simple a legal problem 


How so 


could be so mishandled is mysterious 
indeed 


with the 


(uite possibly the fault lies 
the NLRB 
Board has 
the 


which 
the 


way In 


argued the case, for 


been confused for a long time on 
relationship between the enacting por 
tion of and the pr 
mitting compulsory-unionism in certain 
he the habit of 


considering compulsory-unionism agree 
] 
i« 


8(a)(3) VISOS per 


Board is in 


cases 


ments unlawful in themselves when 


they do not meet the statutory stand 


ards, quite apart from any violation 


of the specific enacting portions of the 
legislatior 
a result of application of an agreement 
the star This is 


In most instances 


which may come about as 
vithin dards 
erroneous 
inconsequential—it hurts 
agreement in 
stand 
But 


av that an 
ith the statutory 


an untair practice. 
as the Local Lodge decision demon 
carefully to main 


rates, this failure 


ain the distinction between a positive 
ir practice, on the one hand, and 
a formal document 


measure up to 
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pay for 


encourages OT discourages union met to 
bership is practiced against an employee unionism conditions imposed by 
] 


even Wt wees have 


no en 


\We are dealing here with an im 
portant legal issue of potentially great 
practical significance Justice W hit held that 
taker saw this clearly. He pointed out) Ts 


at as a result of the majority de 


compe led 


unions are in a position to force 


to discriminate 
des of empl yees 
ys. It is only 
he sai for unions which com 


sary 
pe employers ion-shop 
clauses not tn | statutory 
standards, to refrain for six months o1 agreeme! 

from inducing the employer 1% vorkers wl 


mployel 


c ¢ 


Strikes and b 


threate! 
, oycotts. | 


ATC. I Olrves 
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exclusively by the employees of inde 
this 
legitimized the kind of inducement of 


pendent contractors.”* Because 
secondary work stoppages which the 
act plainly prohibited, the Eisenhower 
NLRB in an 
and straightforward 
of the statute held that picketing in 
had to be 
The ap 


unusually courageous 


reinterpretation 
such circumstances con 
sidered an unfair practice.’ 
proval of this reversal by the Court of 
Appeals for the District of Columbia 
something of a 


comes as Surprise, 


since that court has tended in the past 
the Truman 


Per haps the 


to consider sacrosanct 
Board's interpretations. 
composition of the 
(Danaher, Miller and Prettyman) had 


to do with the result. 


court this case 


something 


The NLRB went pretty far—tor the 
: another case. where it held 


mnt ed to 


picketing ce 


e entrances of a store used bv cor 


sumers—and caretully kept away from 


entrances was nevertheless 


unlawful since the 


Service 
same entr: 


ince was 


used all d Ly also by emplovees 
Wher 


formed that the 
rid of ; 


L vet 


1 pi ket 


Board’s 

afoul of 

strain’ lan 

other Landrum-Griffin 
district I 
the Amalgamated Litho; 


In at 
federal court in ( 
that 


raphers were guilty of at 


ruled 


tice when they struck to 


* United I 
(1949) 

* J ocal 71, International | 
Workers, 123 NLRB 1547 (1959) 

“ Electrical Workers, Local 761 v. NLRB, 
40 LC § 66,437, 278 F. 2d 282 (CA of DC 
1960), cert. granted, 364 | ~ 

“Tocal 261, Umited Wh 


house Employees, 125 NLRB, No. 50 


869 (1960) 
ind ll are 


(1959) 
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kind of “hot cargo” 
hibited by the combination of 
8(b)(4) (ii) (A) and 
To the complaint that the law 
cally permits such contract to unions 
in the construction industry and the 
the « 
Congress is under no consti 


agreement pro 
ection 
Section &(e). 


specih- 


needle trades, ourt had a harsh 
answer: 
uniform 


legislation and its failure to do so in 


tutional obligation to 


pass 
this case did not amount to a denial 
of due process 

the NLRB has had 
that 
make a 
the 


a jurisdictional dis 


‘or years now, 


with the 
1lO(k) 


definite award of 


contend argument 


Cactiar 
yectior 


requires it to 
vork to one of 
unions involved tn 
Despite reversals by some courts, 

1 has conti 1 ¢ 


| lt 


sist that 


ds without 


ifoul of the general statutory 


; 1 1 
nst Living unions closed 


hhis 


to the 


st; tine 
OS on. citi 
} — 


I which has 
Ove rlooked 


court pointed 


303 


such 


work 
the court 


Internati 
74 (1960 


li Ima 


x © 66.110 Sup] 294 
1960 
Local 450, International Union 


Engineers, 39 LC § 66,234, 275 


4-5, 1960) 
158 (1947), 29 37 


Sec 187 


USC 
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“It seems highly unlikely that Con- 
-ess would enact a statute permitting 


OT 
Ss 
an aggrieved person to sue for dam 


ages for a jurisdictional strike, with 
the quality of the strike finally and 
Board 
same time 


would 


irrevocably fixed without any 
the 
provide that the same strike 

| 


no longer be 


determination, and at 
an unfair labor practice 
injunction 11 


as a basis for seeking 
the Board, 
signed the work to the striking union.”’ ‘ 

Hence, the court ruled, the NLRB 


was quite correct in refusing to make 


arbitrator as 


acting as 


1 
WOTK 


a de nnite award of the disputed 


t the unions involved in 


oO one ort 


colle tive cor! 


\fter as g in 


to certain 


limitations on its sales 
the Jewel Tea ( 
any brought suit under the Shermar 


\malgamated Meat 


ring that the union was 


tract 
fresh meats, om 
against the 
aT?g 

a conspiracy in restraint 
shops which 


The Seventh 


a strong opinion 


butcher 
the limitation 


by Judge 


Circuit, 11 
Schnackenberg, upheld the complaint 
Ruling that unions had no legitimate 
to concern themselves with mar 


judge Schn 


right 
iC ken 


keting decisions 


berg said: 
“Whether 


or another ofters lie AT oon 


marketing 


xd and 


one system of 


bette prices community 


a combination 


ployers and unions who conspire 


prevent commercial development.” ‘ 

The 
Union 
other 
publisher charged the union 
competitor with a 


1 


International Typographical 


fared somewhat better, in an 


antitrust case. A newspaper 
and a 


publishing con- 


* Case cited at footnote 70 
26 Stat. 209 (1890), 15 USC 
(1958) 
* Jewel Tea ( 
Meat Cutters, 39 LC 


1-7 


Secs 


ympany v. Local 189, Amal 


gamated { 66,107, 27 


Labor Relations Law 


out of business 
the 


union’s 


spiracy to force him 
be 
had 


demands 


alone in community 
resisted the 


Che evidence dis« losed that 


ause he 


bargaining 


the union had supplied the publisher 


defendant with considerable funds, on 
the strength ot a promise that with 
h support he would be able to 
drive the complainant out of business. 


Despite their combined eftorts how 


ever, they were unable 


he adway avalns 


Employer Conduct 
WI e the greatest pul 


tte ls any determinat 


to inspect carefully the 
orde rs of the Board, 
I en 


last 
than 


rcement 


VCal there seemed 


more 
the usual amount | 
NLRB findings nalyses 
of law \s 
Supreme urt itself ns to 
to the 
truths 
the 


‘J he 


notes after, the 


have 


gone out t 1 ‘ ( ing 
gone ut Wi l ing 


Board's attenti some hom«e 


about its authority to control 


were<e f > » om: , 
{ 1 ~ { ; 
cours ) ( il eas é alning 


F. 2d 217 (CA-/, 
1960) 

( adt cited at I uM) 

scott Publi 

Basin Publishers, In 

F. Supp. 754 (DC Wa 


wh 


1960), cert. den., 362 U.S 


936 


Columbia 
180 


hing Company 
39 LC 4 66,099 


10Of 
, 1959) 
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burden of the Court's instruction may 
be most significant in regard to the 
of the collective-bar 
lockout the 


legality pure 


which Board 


gaining 


continues, without any basis in law 


automatically to hold an unfair practice 
\lthough 
\ct 
the 


Restraint and coercion. 


Section &(c) of the Tatt Hartley 


was designed to to rest, 


put it 


“totality of conduct” doctrine 1s now 


identifiably back in action, doing yeo 


man work to hold employers guil 


lity 
practices whether 


violated 


of unfau 
the 


involved 


they have actualls 


‘| he ( apil his] cast 
which could in ne 
be ¢ 


because the employer 


‘ mplover statement 


legitimate mannet alled coercive 


Yet 


guilty of certain unfair 


pra 1¢ 


pletely dissociated in time and 


) 
stance from the speer h, the spee h too 


was held an unfair practice 


Employers rarely commit the phvs 


ical batteries which are so commot! 


an aspect of union activities but when 


are 


they do assault union people they 
| 


fairlv sure to be held guilty of restraint 


or coercion of employees in the exer 


of their right to join unions. In 
ase an employer, two supervisors 


rank and-file employees 


nd 


saulted 


two 


some stranger pi 


“advertising 


were presumably 


nonunion status of the establishment 
the 


ict 


The employees had less use for 


union than the employer did 
the union disavowed any 


Nev Cl 


ne decision the 


picketing 
them 
thel Ss, 
Penth Circuit upheld an NLRB ruling 
to the effect that the assault was 


unfait 
that it 


practice 


The majority held 
] } 


showed the emplove 


antiunion attitude and thus 


aged the emplovees trom e1 


173 (1960 


1960) 
Set 
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any prounion ideas 


employees in 


Justice Lewis, dis 
senting, explicitly condemned the as 
sault as a plain violation of local law 
but he did not understand how it could 


coercon Ol 


of their 


restraint 
the 


or 


imount to 


exercise 


right to join a union when it was per 


re tly obvious to evervone concerned 
that the 


Jol 


1 


to st: 


( 


evidence test. 


plover discharges a 


} 


not want t 


employees did 
Phe explanation lies, of course 
n the tradition of holding employers 
indards of conduct far more rig 
by the 


ire permitted 


those 


rrous th: established 


all instances e@x¢ ept 


‘ven the simple-minded can see 


Discrimination and the substantial- 
| até time that 


W117 


an ecm 
member, o1 
1. department 
he 

ing hel uilty of dis 
which l uTraYV 1 
In all | 


th: 


itens to shut di 


iZIng ts face 


unl 


sure 


lawful anti 


W hile 
extremely 


find 


motivated 

siderations some 

i@ courts are 
cl Board 


review 


usually blunt 


f the Board's 
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said of a Board decision which he felt 


compelled to vacate: “This is another 
the Board has gath 


circumstances it 


instance where 


ered together con 


siders suspicious and accepted them 


in the face of positive testimony giver 


by reputable and unimpeached wit 
nesses.” Judge Hutcheson, also 
the Fifth Circuit, dismissed all the 


nother case as based o 


nn,” “without 


completely 


I 


contrary to the evident truth and 

ght and so on He accused the 
trial examiner of a “misunderstanding 
of his independent function as an in 


partial trier,” of “active and partisal 
participation in the hearing,’ and « 
“misunderstanding what was rele 


vant and what Was not The trial 
said Judge Hutch 


‘lengthy 


examiner s report 


Sol was a g 


argumentative 


100 printed pages 


ritten the spirit and couched 
the language not of adjudication but 
ot idvor icy . ()f both the nter 


mediate report and the Board's de 


cisio! the judge said: | they are; a 
j id {S as tj} \ are unjiudrz ai, a 
ndefensil as they ar urprisi 

In the present vw riter's opinion, the 
trial examiner's report and the Board 
decisiot 1! the Aohler case ottend 
; ’ > > 1] 

LIT Css, COMMoO! sense and 1ov1c eve 


egregiously than 


vhich aroused Judge Hutcheson’s 
) 
dignatior But “speculation and u 
] ‘ ? 
ustihed inference have taken the 
place proot n so gargantua 
41 y 1 
S r he Aol r case that there } 
iy fé ? nued) 
M) i. @- a8 1) ‘ 8 
\ , UHL) 
R F | ) ( 
© 64 1? 74 4 ) 79 (Ch 1060) c 
} ny ? , ( 
, 8 LC © 65.950. 272 | 2? CA 
Y ; 
I? | ft’? lu ( mpar + 
C € 66,679, 272 F. 2d 23 (CA 59 
Cs te . 9 
| + =~ 4 
, + , ( At) 
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general review 

Interference with strikes 
concerted activities.— Here, 
ther employer ul fair pract 


’ 
Board's tendency is ti 


emplovel 
the slight e lence 


that emplovers |! ( €el 
4 rhte< 1} S tor the 
PoeS hout saying that ar 
ite the tf he d | 
' ’ : 
i ul tl It per 
1s he shop rr 
tor then \gau < r ti 
CYva \ } C1 ] VeT ‘ 
may pe exam ead te 
prot ligated 1 re th 
prior the g 
1 1 1 
nary ne boa}; I $ 
| ipplhicat f the 
‘ wnia 1 " } 
u i 
evers +} ' 
} Supreme ( t's | 
uv Loda 4 ) , 
' enc rot 
r ) ¢ 
mp a | 
aidt Fa ui ( he 
iT erest y pr ‘ 
eT DD vees | c*¢ 
rike lur o the I 
ma4rt pated The cKeE c 
tne ivs I! l¢ my 
I ne strikers 


Ve ] 
tine ( emp et 
i } 
- ~ } 
? ? cy ’ ; 
| 
\ 
} \* 6? U6 
, 
f , 
16 959 
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and other 





is among 
ice issues 
hold the 
o the a 
h é the 
posit ' 
Board 
emp Vet 
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ment. 
were not entitled to reinstatement or 


Having joined the strike, they 


to recall unless they notified the em 
ployer before being replaced that they 
had abandoned the strike. There 1s 
nothing remarkable about this ruling 
except that so 
decision should have evoked a dissent 
Member 
the ech 
niques of forcing employers to rei 

entitled 
that the 


striker's 


manifestly correct a 


from Fanning 


One of Board's favorite 
otherwise 
hold 
* the 


state strikers not 


to reinstatement 1s to 
employer has “condoned 
\t least one judge and one 


prepared to resist fast and 


conduct 

court are 
loose application of the condonation 
doctrine. Judge Boyd ot the Sixth 


Circuit had these things to say about 

NLRB 
“There is 
positive act { the 


either 


one decision on condonation: 


no evidence whatever ot a 
[employer | to 
iveness of the 


1! dic ate 


strikers or at itention to resume 


their 


former rel ship with them 


[The Board] misapprehended and 
grossly misapplied the standard 
determ! ng substat tial evidence 
rably milder 
f the Ninth 
similar lacl 
NLRB's 
had held 


er violated 


the 
yoard 
multi 


a productivity b 


ce. oe we o 
\fter an enlightening 


when it 
to strikers 
analysis of the law on liscrimination, 
Judge Bone held that the 


was justified in denving the 


employer 
‘ bonus to 
the strikers because he had used an 
objective standard—productivity. There 
was every reason to be lieve, said Judge 
Bone. that the bonus would have been 
denied to any 


group of employees 


whose productivity was down, regard 
the Hence, it 
not be concluded that the bonus had 
been withheld in order to punish em 
a protected 


less of reason. could 


ployees for engaging 1n 


*® Plasti-Line, Inc. v. NLRB, 40 LC { 66,555, 
278 F. 2d 482 (CA-6, 1960) 
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concerted activity. In such cases as this, 
Judge Bone rules, an unfair practice ex- 
ists only if the denial is shown to be 
motivated by an intent to 
It is a pleasure to 


specifically 
punish the strikers. 
observe reasoning as tight as that. 

Lockouts.—One of the techniques 
of a kangaroo court 
with a 
which has never beet 
NLRB’s the 


collective bargain 


ling 


is to confront its 
the 


susper ted 


existence of 
The 
legality of the 
pure lockout 
brings this technique to mind. The 

lockout 1s 


7 
laW 


victim 


view of 


pure collective bargaining 
yf = collective 


The employer de 


the perfect counterpart ( 


bargaining strike 


that the shop will be shut down 


till the union and its meml 


his posal Chere 1s 


clares 


accept 


eTS 
question 


the emplovet 


during the lockout 


lid ound for hol 


employees 
to yon 
me erted nt 
not visit 
for joining 
ollectivel 
sce how 
ion S(i 
] | +4 
iockoutl 
union me 
men ; 
] + 
no legitimate 
olated Section Ria)y(3) 
ss ground for 


other 


e there is even le 


i. violation of the two 


suspecting % 
employer unfair practice prohibitions 
nn 8(a)(2) (domination of a 


Dee n 


tic 
or Section 8(a)(4) (discrimi 
against employees for partici 
in NLRB proceedings)—tt fol 
that the lockout must violate 
law which only the NLRB and 
urgh-Des Moines Steel Company v. 
€ 16,633 (CA-9, 1960) 


* Pitt 
NLRB, 41 LC 
1961 @ 
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like-minded 


The Board does, 


courts have access to. 
of course, mechani 
cally say that bargaining lockouts vio 
late Sections 8(a)(1), (3), and (5) 
But this ruling 


until the Board demonstrates by some 


4 


cannot be credited 
more or less rational process how that 


comes about; ipse dixit is not 


Nor will it do for the Board 
with the statement that 


result 
enough. 


to rest a bar 


gaining lockout impedes or diminishes 
the right to strike. In the first place, 
for an 


an unfair practice 


or diminish the 


strike; if it were, employers 


would violate the act each time they 


hire replacements for economic strik 


legal move which 


va is quite pos 


the vreatest strike deterrent 


abl ly 


presery 


concely 


the Se’ ond plac eS. the 
right to 


found 11 section 13 is addressed. 


limited ation of the 


en plover rar 
Board or of 
employer un 


Board 


construing 


bargaining 
l » some of the 


courts of appeal, showing their cus 


tomarily Keener appreciation of law 


continue to insist that the lockout is law 


ful except in those cases where it violates 


on of the act. In 


Some provisli 


spe 1m 


terestingly enough, it is quite possible 


that the Supreme Court will ultimately 
the Board this 


straight on 


g issue 


1 


ided last vear the 


l] 


show 
that a 
lockouts are prima facie unlawful.° 
Board 


bers seem to be confit ed to the ques 


ist? dec 


1 taking the position 


Ditterences among the mem 


whether a particular lockout is 


Heating Contractor 
NLRB, No. 124 (1960) 
at footnote 94; Hercules Pou 


127 NLRB, No. 46 (1960) 


| 4 
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Brennan wrote for 


Ine ; wm Li © 66. 169. 277 } 


1960 


justified by an exception to the gen 
eral rule, the exception being that an 
employer may lock out employees if 
he has reasonable grounds to expect 
that they are going to strike anyway, 


] 


and that the strike will harm the busi 


ness in some extraordinary way 


the 


de ISIOnS 


Reversing one of most 
NLRB 
these pages lk ' i the 
cuit held 


lockout 


ques 
noted 
Ninth Cir 


otherwise 


nable 
that an lawful 
did 
mere ly because 
| 


1 
nis employees just 


not become ul law ful 
the emplover oftered 
work 


Ca h 
week to frustrate the 
unemployment 


compel 


But perhaps th 


the « ourse 


emplovees 


Justis c 


an undivided Court: 


he Board excer ds 1 power, 
id, “by inferr lack 


~ 


of good 
VLRB v. Great I unc, 


"NLRB : In 


66,239, 361 U. S 


uran 








faith not from any deficiencies of the 


union’s performance at the bargain 
ing table but solely and simply 
because tactics designed to exert eco 
nomic pressure were employed during 
the course of the good faith negotia 
tions.” Justice Brennan went on t 
say that the NLRB is not generally 
empowered “to act at large in equaliz 


ing bargaining powet 


' 
But 


disparities of 
between employer and union 
nost significant of 


“IT Jhere 


betwee 


perhaps this is the 
Justice Brennan's language: 
is simply no inconsistency 


the application of economic pressure 
and good-taith collective bargaining 
[T]he use of 


by the 


economic pressure 


parties to a labor 


not a grudging exception 
completely academi 


the Act: it 


pare el ot the pro ess ot ( ollec t} 


policy of 
cussion by 
gaining Justice Brennan e 
rejected the idea that “the Board ha 
been attorded flexibility 

choosing which economic devices of 
labor and management shall be branded 
\nd finally, he said: 
that ¢ 


to define 


as unlawful.’ 
“We see 
gress has put it to the Board 


through its 


no indication 


processes what 


sanctions might be permi 


ru parties iT 


Summarized as tightly 


Justice Brennan has held in the /nsu 


‘ ’ 


igents case that only those CO 


ANC e 
lective bargaining pressures are unlawfu 
which Congress has specifically declared 


The 


together with 


impli ation 
the 


that his 


be such 
holdit 


studies 


is 
1 insistence 
] 


contronted wi 


whet W 
Court ll hold tl 


bargaining lockout a lawful e 


issue 


measure \s a matter of fa 


would seem to follow a fortiori 


slowdowns, while not specificall 


the understood to 


be unprotected 


lawed by act, are 


concerted activities 


and thus under something of a cloud. 
Lockouts, on the other hand, are re 


1 


times in the act in 


several ; 
accept them 


ferred to 


contexts which seem to 


as appropriate bargaining weapons.’ 

Once the meaning of the /nsuranc: 
Agents’ opinion penetrates through to 
there is 


lil ly 


the NLRB personnel, 


to be a shift away from emphasizing 


the lockout as a refusal to bargain 


Chat 


dav ot 


bureaucracy can postpone the 


reckoning, however, by the 
finding manipulations for which 
the 
ing lockout to be a violation « 
hidde1 


, 
late! 


fact 
it is famous and by holding bar 
section ¢ 
though, the 
vindicated 


ockout must be 


legitimate econ 
Vea&rs 

*T \ct, 

ins unresoly 


trative agen 


ISSUES Al d to postpor ( the ex 


nd resolution of 
they do 


rh among 


mcern it 


eval system 


Refusal to bargain. 


The NLRB’s 


against em 
1g. 
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practice of “adamancy,” reserved for strike” several onths after it had 
those employers who refuse to make begun: and (e) in declining to offer an 
the kinds of face-saving concessions increase which a gratuitous “mediator” 


~ 


o which the Board apparently be thought would be accepted by the union 
lieves everv union is entitled. In the in settlement f all ke issues 

: ; 

Board’s opinion, any employer wh 

obdurately refuses to make a single 


economic concession to a union must 
very warily; the slightest devi 
from the hazardous course of 
ing which the Board calls “good 
uth bargaining” will involve him 11 against the comy 
unfair practice While the courts "4 eeded. The case has 
usually vn they can to set the ‘ ymboli ivnificance re 


Board straight on the requirements 


the law, they occasionally f 


into the same kind of error that is to 
i so frequently in the NLRB 
Thus, in a decision which jin an economic struggle 

' ™ 


PaApe 
VIs¢ ound enoug Judge it with all the typical 
the Fifth Circuit seemed to ) 4 mass blockade of 
that there was somethin Y wrong ‘ a , property destructio1 
inagement conduct which built the rest. The company 
“image of the Employer, not ‘law ina 
Union, as being the protector of 
the employees.” There is no law and 
public policy which, rightly under more ac 
od, denies employers the right to conditi 
n interest in their employees offered 
1 to advertise the fact that they do ure ; 
The NLRB’s decision in the Aohile f employees 
; 


involves perhap the most the 


Wid! 
} I 


s distortio1 | the duty to NLRB 
that is to be fo n th market 

Chere the Board held that the tory t 
company violated the 
j by 
ly a wage 
had rejected 
age information as qt! 


wought it should; | 


ion that furthe 


€ 66.6008. 7 175, (“A 1960 


Labor Relations Law 





Labor Relations 





Decisions of Courts and 
Administrative Agencies 








Brown-Olds remedy limited.-The National Labor Kelations 
Board's remedy in cases where an illegal union hiring agreement 1s 
found to exist—return of dues and fees to all affected employees—has 
been declared invalid by the United States Supreme Court. 

\ company had agreed to hire workers only if referred by a union 
Two job applicants from another union were refused employment 
and went to the NLRB. The Board applied the rule it first used in the 
Brown-Olds case, 115 NLRB 594, and ordered the union to return all 
dues, fees and assessments collected under the contract for a period 
beginning six months before charges were filed. 

There was no evidence that the referral plan had in fact coerced 
any workers, the Court said: “All of the employees affected by the 
present order were union members when employed on the job in 
question. So far as we know they may have been members for years 
on end.” 

The Board’s power to demand affirmative action is ren 


punitive, the Court said, and concluded that “ ‘reimbursing 


ul 


+ 


old-time union men’ by refunding their dues is not a remedial measure 
in the competence of the Board to impose, unless there is support in 


1 
] 


the evidence that their membership was induced, obtained or retaine 
in violation of the Act.’ (Carpenters, E al 60 v N LRB. $2 Lt ¢ 16.887 


Union hiring hall not illegal if not discriminatory.— The National 
Labor Relations Board’s rule that a referral plan under which all 
applicants must be hired through a union hiring hall is illegal was 
rejected by the United States Supreme Court. 


\ union had a contract with a group of truck operators 
which all casual employees, whether or not they were members of the 
union, were to be referred through the union hiring hall. When 
union member bypassed the hiring hall and went to work without a 
referral, the union demanded and got his discharge 

“Congress has not outlawed the hiring hall,’ the Court 
“There being no express ban of hiring halls in any provision 
Act, those who add one, whether it be the Board or the 
in a legislative act.” 

The thrust of the law is to prevent discriminatior 
union workers, the Court said, and went on 
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“[S]urely discrimination cannot be inferred fom the face of the 
instrument when the instrument specifically provides that there will 
be no discrimination against ‘casual employees’ because of the presence 
or absence of union membership. . . . When an employer and the 
union enforce the agreement against union members, we cannot say 
without more that either indulges in the kind of discrimination to 
which the Act is addressed.” (Teamsters, Local 357 v. NLRB, 42 Li 


€ 16.888. ) 


Union foreman may legally do hiring.-The Supreme Court 
struck down a National Labor Relations Board ruling that vesting 
control of hiring in a foreman who was an active union membet1 
violated the ban on closed shops 

Although the contract required that the foremen must 
members, it also provided that the union would not disciplit 
f them for carrying out the employer's orders and gave the 
the unrestricted right to appoint and demote them 


; 


The Court refused to find this arrangement of itself 
practice, there was no evidence that union members 
it said. 

The contract in the case also contained a clause 
provisions of the international union’s general laws 
in conflict with the contract or with federal or state 
porated by reference. Because these provisions included 
shop, the Board found this illegal too 

The Court quoted with approval from the 1 


appellate court in New York on the point 


provisions calling explicitly for illegal conduct, the 
llegal because it failed affirt atively to disclaim a 
(NLRB v. News Syndicate Company, 42 LC § 16,889.) 


1 second case involving the same contract, a strike fo 


] 


ration of the general laws clause wa 

refusal to bargain, but an equally divided court affirmed 
of the court of appeals in Boston that a st1 to require fi 
be union members restrained and coerced the employer in the 
of representatives for adjustment of grievance ypograph 


VLRB, 42 LC € 16,890 


Motive determines whether employer broke the law. 
of bad faith is an essential element of an NLRB finding 
ployer has refused to bargain, says the federal appell 
New York; no specific actions are of themselves illegal 

During bargaining negotiations, an employer unilaterally granted 
merit increases, changed its sick leave policy, and announced a ne 
system of wage increases. The Board found these actions of them 
selves violated the law 

A majority of the court remanded the case “since the Board’s 


1] 


finding of an unfair labor practice impliedly proceeds from an error 


eous view that specific unilateral acts, regardless of bad faith, may 
constitute violations.” 

One judge dissented. “I think that neither reason nor precedent 
supports these conclusions,” he said. (NLRB v. Katz, 42 LC § 16,880 
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Employers may leave multiemployer group.—A union did not 
unlawfully refuse to bargain with an association of employers by sign 
ing separate contracts with two employers who had left the group, 
says NLRB. 

During difficult contract negotiations two employers withdrew 
their authorizations for association-wide bargaining and settled with 
the union. Later the union signed a settlement agreement to bargain 
with the association and to abrogate any individual contracts. Still 
later it signed new separate contracts with the two who had with 
drawn. 

The General Counsel maintained that the original withdrawal was 
wiped out by the terms of the settlement agreement, but the Board 
disagreed 

“No obligation undertaken by the union is sufficient in and of itself 
to bind an employer to an association from which it may have, in fact, 
established that a single 


withdrawn,” said the Board. “It is well 
employer unit becomes appropriate when the employer, at an appro 
priate time, manifests an intention to withdraw from group bargaining 
and to pursue an individual course of action with respect to its labor 


relations.” )k 7, 1961 CCH NLRB 
9912.) 


Posting of bond by employer not required subject of bargaining. 
\ union's insistence upon inclusion in a contract of a clause providing 
for posting of a bond by the employer against his breach of the con 
tract’s terms is not protected under the law, says the federal appellate 
court in the District of Columbia. Consequently, the union’s refusal 
to sign an otherwise agreed-upon contract is an illegal refusal to bargatn 

The specific question of whether a performance bond can be cor 
sidered one of the “terms and conditions of employment” upon which 
the law requires bargaining seems not have come up before. The 
nearest analogy the court cited was a case in which the employer 


refused to sign a contract unless the union agreed to register under 


(,eorgia law so that it could be sued 


Following the reasoning of that case, the court said 
this case had “conditioned its willingness to sign the agreement on a 
matter outside the area of compulsory bargaining.” One judge dis 
sented, saying that “A bonding clause in a collective bargaining agree 
ment is a means of enforcing the agreement,” and that such proposals 


“have long been regarded as within the mandatory bargaining re 
quirement " ( Paint rs, Local 164, v VLRB, eS ty 16,902 


t 


No job freeze after rail merger. The provision of the Interstate 
Commerce Act which requires that after a railroad merger no em 
ployees shall be “in a worse position with respect to their employ 
ment’ does not require a job freeze, says the Supreme Court, | 
compensation for displaced workers 

The opinion relied heavily upon congressional intent as expressed 
at the time the law was passed, and also pointed out that this is the 
interpretation f * statute previously given by the rail unions 
(Brotherhood laintenan f Way Employees v. U. S., 42 Lf 


q 16.907 ) 
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Minimum Wage Bill Passes [he House conterees 

one respect laund 
For the first time since 1949, major “ see sont 
changes in federal 
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workers 

omitted from coverage. In returt 

wage-hour legis 5 
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made when the Senate . 
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ccepted a conference bill by a vote 


ate bill's ine] 
of 64 to 28 


28 and the measure sailed 
through the House by an unexpe: 
230 to 196. The 


on May 5, 1961 


ted 
signed it 


President 


Che final version broadly follow 


, farm in plemet t 
administration's recommendatio1 

is embodied in the bill 

by the Senat ( 
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passed origit 
Ale overave 18S @) 
to about 3.6 million 
for the first tin many 


worker 


Coverage. 
minimum wag 
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; : ( il estal 
Two empiovees ot employe! 

rd 7 : while have f 

are covered al others ; too: and 
the minimum is increased re 
covered workers to $1.15 


months and to $1.25 
The conference made one 
the provisions of either the 
Wage Increa 

workers are sti 


, 
*-Veal period: 


imusement 


OT 


ments, parking 





amendment extends 


The 


coverage to employees of 


Senate 
retail or 
service enterprises meeting the fol 
lowing conditions: First, they must 
have employees engaged in commerce 
goods for 


sell 


otherwise working on goods 


or in the production of 


commerce, including handling, 
ing, or 
that have been moved in or produced 
for commerce. (This 
also applies to the enterprises or es 
the other 
categories hereafter mentioned. ) Second, 
the 


gross volume of sales of $1 million or 


requirement 


tablishments covered by 


enterprise must have an annual 


(exclusive of certain excise 
Third, the 
purchase or 
that 


State 


more 


taxes). enterprise must 


receive goods tor re 


sale move or have moved 
deliveries 


which 


volume to 


across lines (not in 
from the reselling establishment 
amount in total annual 


$250,000 or more \s in the case of 


the House bill, the general extension 
of coverage is qualified by 
specific exemptions which 


( ussed bel mw 


The 


3(s)(1)) 


col fere nce substitute (Section 
this 


making 


and 


that 


includes provision 
it clear 
the esale’’ in the act 


does not 


Exemptions. 

empts emplovees of reta 

ing ume 
Che 


ran an ual dollar Vi 


ments having 
, ] $250.000 


of sales of 
conference (Sect 
(2 (1\ 

same elect 
lishments would 
advantage of the exem 
] 


The Senate amendment provides 


both a 


time exemption for 


minimum wage and an over 


empl vees f the 


eae — } ‘ aia 
following: hotels, motels, restaurants 
theaters, ' recreational 


motion picture 


establishments operating on a seasonal 
basis, hospitals, institutions primarily 
the sick, the 
wx the mentally 
on the premises of such in 


engaged in care of the 
11 
in 


ill or defective, 


i 
aged, 


resi 


stitution, and schools for physically 
or mentally handicapped or gifted 
children. The House bill reaches the 


same result as the Senate amendment 


since under the bill 
ce establishments and there 


bill 


(Section 


s definitions these 


House 


7 
the 


ot covered by 


onference substitute 


The « 
)(2) (ii) and (iti) ) adopts the pro 


f the amendment 


1, the House bill exempts 


employees employed in connection 


with a lunch counter, restaurant, or 


cafeteria in department, drug, and 


similar stores which qualify as retail 


1 


establishments The Senate amend 


ment and the conference substitute 


a) (20) ) cempts em 
In connection 
fering of 
human con 
premises, OT 
g, banquet, 
nter service 
vees OI 


members 


(15 
(DC Ohio 


would 


World production of primary aluminum in 1960 approximated 5,000,000 short 
tons—11 per cent more than in 1959.—United States Department of Commerce. 


470 


May, 1961 ® Labor Law Journal 





Books... Articles 





CURRENT LITERATURE 
in the Labor Field 








Right-to-Work Laws they (R-to-W) hay 
The Operation of the Right-To-W ork collective bargaining 
Laws. J. R. Dempsey, S. J. The Whether or not the 
Marquette University Press, 11. 
Wisconsin Avenue, Milwaukee 3, 1 till a 
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